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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Contrary to his pleas, the appellant was convicted by a military judge sitting as a general court-martial of dereliction of duty (three specifications) in violation of Article 92, Uniform Code of Military Justice, 10 U.S.C. § 892 (1988) [hereinafter UCMJ].
  The convening authority approved the sentence of restriction to specified limits for two months and a reprimand.

Background and Procedural History


The appellant originally was charged with two specifications of indecent assault in violation of Article 134, UCMJ.  While those charges were pending, the appellant personally contacted three potential members of his court-martial panel, ostensibly at the direction of the assistant trial defense counsel, in order to gather information that could be used for purposes of voir dire.  As a result of this misconduct, the original charges were withdrawn and later rereferred with the three allegations of obstruction of justice.
  The government alleged that the contacts by appellant were intended to obstruct justice by presenting factual information to the members that would sway their views or disqualify them in any future court-martial proceedings concerning the appellant.  


At the appellant’s court-martial, the government called the assistant trial defense counsel, Captain (CPT) R, as a witness in the government’s case-in-chief to show that CPT R did not direct the appellant to contact the members before trial.  When asked whether he had advised his client to approach members of the court-martial panel in regard to obtaining background information and other similar questions, CPT R refused to answer the question based on the lawyer-client privilege.  See Military Rule of Evidence 502(a) [hereinafter Mil. R. Evid.].  The military judge ruled, however, that the privilege was waived by voluntary disclosure.  See Mil. R. Evid. 510(a).

Immediately after the adverse ruling by the trial judge, the appellant filed a Petition for Extraordinary Relief in the Nature of a Writ of Prohibition or Mandamus and Emergency Stay of Proceedings with the United States Army Court of Criminal Appeals to preclude testimony from CPT R at the court-martial.  This court denied the writ, and the appellant filed a writ appeal petition with the United States Court of Appeals for the Armed Forces.  That court initially granted the stay, but ultimately ruled that CPT R could be required to testify only if the defense claimed, directly or indirectly, that appellant acted on advice of counsel.  Grady v. Darley, ___ M.J. ___ (Feb. 16, 1996)(order).  See United States v. Jackson, 30 M.J. 687 (A.C.M.R.), pet. denied, 32 M.J. 43 (C.M.A. 1990).  Subsequently, CPT R did not provide further testimony at the court-martial.


At the completion of trial on the merits, the court-martial found the appellant not guilty of obstruction of justice but guilty of the lesser included offenses of dereliction of duty in violation of Article 92, UCMJ.  The military judge made verbatim special findings, in pertinent part:

In looking at the elements of these [obstruction of justice] offenses counsel, I am not convinced beyond a reasonable doubt that the wrongful acts which were done by the accused were acts which fall within the definition of obstruction of justice found in paragraph 96(c) of the manual although they were wrongful.  I don’t find that they rise to the level specifically set forth in the manual and also in the cases that define what the essence of obstruction of justice is. . . . However, it is clear to me that the acts which were done were wrongful and that they were done intentionally.  I have matched the elements up here with the elements of dereliction of duty and I find that they do track, and that dereliction of duty is a lesser included offense in this case.


. . . .

[W]hen I match [the elements of dereliction of duty] up to the elements of the offense charged, obstruction of justice, I find that the wrongful act which was done by the accused, the wrongful act of discussing the facts of the upcoming court-martial, when the accused knew or should have known that he should not have done that, that pretty much falls within the wrongful act element of obstruction of justice.  And so, that is the basis for my going off on the lesser included offense.


On 31 January 1997, in accordance with Article 69(a), UCMJ, the findings and sentence of appellant’s court-martial were found to be supported in law and the sentence was found to be appropriate.  The Judge Advocate General did not direct further review at that time.  On 22 April 1997, however, the record of trial was referred under the provisions of Article 69(d)(1), UCMJ, to this court for appellate review.  In pertinent part the referral stated:

[T]he record of trial is referred to the U.S. Army Court of Criminal Appeals for appellate review and, in particular, a judicial determination as to whether, under the given factual posture of this contested case, the offense of which the appellant was convicted (willful dereliction of duty (three specifications), in violation of Article 92(3), UCMJ) is in law a “lesser included” offense of the charged offense (obstruction of justice (three specifications), in violation of Article 134, UCMJ).

Under the provisions of Article 69, UCMJ, this court may review under Article 66, UCMJ, any court-martial case which is subject to action by The Judge Advocate General and is sent to this court by his order.  Notwithstanding the provisions of Article 66, UCMJ, this court may take action only with respect to matters of law for cases sent to us by The Judge Advocate General.  See UCMJ art. 69(e).

Discussion


The appellant asserts that dereliction of duty is not a lesser included offense of obstruction of justice.  Under the unique facts of this case, government appellate counsel agree.  We need not reach this issue, however, because we approach appellate review from a different perspective.
  


The appellant personally asserts that the facts presented at his court-martial were legally insufficient to support a conviction for dereliction of duty.  The standard for legal sufficiency is whether, considering the evidence in the light most favorable to the prosecution, a reasonable fact finder could have found all the essential elements beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 319 (1979).  The elements of dereliction in the performance of duties are:

(a)  That the accused had certain duties;

(b)  That the accused knew or reasonably should have known of the duties; and

(c)  That the accused was willfully, or through neglect or culpable inefficiency, derelict in the performance of those duties.

See Manual For Courts-Martial, United States (1995 edition), Part IV, para. 16b(3).  In reviewing the record of trial, we see no evidence of either element (a) the duty, or (b) knowledge of that duty.  Accordingly, we hold that the evidence presented to the military judge was legally insufficient to sustain the findings of guilty for dereliction of duty.


The findings of guilty and the sentence are set aside.  The Charge and Specifications 5, 6 and 7 are dismissed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant was charged with obstruction of justice (three specifications) in violation of Article 134, UCMJ.  However, the military judge found him not guilty of those offenses and instead convicted him of dereliction of duty as lesser included offenses.


� The new referral also included two unrelated allegations of indecent assault by appellant on two soldiers different than the victims named in the original indecent assault specifications.  At trial, these four indecent assault specifications were severed from the obstruction specifications.  At a subsequent court-martial, appellant was acquitted of all four indecent assault specifications.


� Because of our disposition of the case, we need not address the issue identified by The Judge Advocate General when he sent the case to us for further review.  Neither Article 69(d), UCMJ, nor Article 66, UCMJ, contains a provision similar to that in Article 67(c), UCMJ, requiring action on certified issues.
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