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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of making a false official statement, willful destruction of military property, wrongful disposition of military property, wrongful appropriation of military property, and knowingly receiving and concealing stolen property, in violation of Articles 107, 108, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 908, 921, and 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, hard labor without confinement for three months, and reduction to Private E1.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge, hard labor without confinement for one month, and reduction to Private E1.  

This case is before the court for review pursuant to Article 66, UCMJ.  Of the appellant’s two assignments of error, one merits discussion and relief.  We agree with the appellant’s assertion that there was an insufficient factual basis supporting the appellant’s guilty plea to wrongful appropriation.  Accordingly, the appellant’s guilty plea was improvident.  We will provide relief in our decretal paragraph.

BACKGROUND

The pertinent background facts were disclosed in a stipulation of fact and during the guilty plea inquiry.  About April 1999, the appellant met Sergeant (SGT) Tabor when both were selected as candidates for the Special Forces and served on the same team during the Special Forces Selection Course.  While the appellant was attending Primary Leadership Development Course (PLDC) around July 1999, he ran into SGT Tabor, who was visiting one of his soldiers at PLDC.  Thereafter, the appellant and SGT Tabor began to socialize with each other. 

In July 1999, SGT Tabor left a package containing C-4 explosive at the appellant’s apartment while the appellant was deployed with his unit to Yakima Training Center (Yakima).  Sometime after the appellant returned from Yakima, he and SGT Tabor had a telephone conversation regarding the C-4 explosive.  Sergeant Tabor said he initially obtained the stolen C-4 explosive to harm “some guys” who were having affairs with his wife, but subsequently had a “change of heart” and decided not to use the C-4 explosive.  The appellant testified that SGT Tabor, who lived in the barracks at that time, asked the appellant to look after the C-4 explosive for a while because the unit was having a health and welfare inspection. 

In October and November 1999, the appellant deployed with his unit to the National Training Center (NTC), Fort Irwin, California.  During this deployment, the appellant told another member of his unit, Specialist (SPC) Van Cleve, that he had some C-4 explosive.  Specialist Van Cleve appeared not to believe the appellant.  A number of weeks after the appellant and SPC Van Cleve returned from the NTC deployment, the appellant broke off a piece of the C-4 explosive and wrapped it in foil.  The appellant then went to a coffee house frequented by SPC Van Cleve and handed him the foil-wrapped C-4 explosive as they shook hands.  The appellant told SPC Van Cleve to put it in his coat pocket.  The next morning, SPC Van Cleve took the foil-wrapped C-4 explosive out of his coat pocket.  Specialist Van Cleve later returned the C-4 explosive to the appellant, who at first refused to take it back from him.  The appellant then burned this portion of the C-4 explosive. 

DISCUSSION

In his second assignment of error, the appellant argues that the military judge failed to elicit a sufficient factual basis to establish that the appellant committed the offense of wrongful appropriation of military property belonging to the United States.  We agree.

A military judge may not accept a plea of guilty without first determining that there is a factual basis for the plea.  Rule for Courts-Martial [hereinafter R.C.M] 910(e).  An accused must admit every element of the offense to which he pled guilty.  R.C.M. 910(e) discussion.   To reverse a guilty finding on appeal, the record must show “a substantial basis” in law and fact for questioning the guilty plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

The offense of wrongful appropriation is comprised of four elements:

(a)  That the accused wrongfully took, obtained, or withheld certain property from the possession of the owner or of any other person;

(b)  That the property belonged to a certain person;

(c)  That the property was of a certain value, or of some value; and

(d)  That the taking, obtaining, or withholding by the accused was with the intent temporarily to deprive or defraud another person of the use and benefit of the property or temporarily to appropriate the property for the use of the accused or for any person other than the owner.  

Manual for Courts-Martial, United States (2000 ed.), [hereinafter MCM], Part IV, para. 46b(2).

Although all three theories (i.e., wrongful taking, obtaining, and withholding) are encompassed within the words “wrongfully appropriate,” the appellant did not admit that he wrongfully took the property, but rather received the stolen property from SGT Tabor.  During the providence inquiry, the military judge explained the offense of wrongful appropriation based on a theory that the appellant wrongfully obtained the stolen C-4 explosive, military property of the United States.  The appellant, however, never admitted to obtaining the C-4 explosive under false pretenses.(   See United States v. Antonelli, 35 M.J. 122, 129 n.6 (C.M.A. 1992); United States v. McFarland, 8 U.S.C.M.A. 42, 45-46, 23 C.M.R. 266, 269-70 (1957).  In the absence of a factual basis for either a wrongful taking or obtaining, the wrongful appropriation may be sustained only on the theory that the appellant wrongfully withheld the C-4 explosive.

A “withholding” may arise as a result of a failure to return, account for, or deliver the property to its owner or any other person when a return, accounting, or delivery is due (and this is so even though the owner or any other person has made no demand for the property).  MCM, para. 46c(1)(b).  A “withholding” may also arise as a result of deviating property to a use not authorized by its owner or any other person (i.e., a wrongful conversion).   Additionally, the Manual for Courts-Martial provides that “acts which constitute the offense of unlawfully receiving, buying, or concealing stolen property or of being an accessory after the fact are not included within the meaning of ‘withholds.’  Therefore, neither a receiver of stolen property nor an accessory after the fact can be convicted of larceny [or wrongful appropriation] on that basis alone.”  Id.; see also United States v. Ford, 12 U.S.C.M.A. 3, 4, 30 C.M.R. 3, 4 (1960); McFarland, 23 C.M.R. at 272.  Although the government argues that the appellant wrongfully appropriated the property to his own use once he received the C-4 explosive from SGT Tabor, these acts, at best, constitute a wrongful appropriation from SGT Tabor.  The appellant, however, never admitted to facts supporting a wrongful appropriation from SGT Tabor nor did the specification allege a wrongful appropriation from SGT Tabor.  It appears that SGT Tabor either consented to the appellant’s use of the C-4 explosive, or the appellant thought he could do with it as he pleased.  The record, therefore, fails to disclose any factual basis demonstrating that the appellant wrongfully appropriated the property.

In the interests of judicial economy, we will set aside the finding of guilty and dismiss Charge III and its Specification and reassess the sentence.   If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (1999) (quoting Taylor, 47 M.J. 322, 324 (1997)).  In curing the error through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  


For the purpose of our Sales’ analysis, dismissal of the wrongful appro-priation charge does not reduce the severity of the appellant’s criminal acts.  His receipt and concealment of the stolen C-4 explosive and his willful destruction and wrongful disposition of portions of the same explosive are the same acts that formed the basis for the wrongful appropriation charge.  Additionally, the error had relatively limited effect on the maximum sentence.  The wrongful appropriation was one of the two least serious offenses for which the appellant was convicted.  He still faced more than twenty-five years of confinement for his remaining, more serious convictions.  Accordingly, we are confident that, absent the error, the sentence would be of at least the same magnitude as the originally adjudged sentence.  Moreover, the convening authority’s approval of a lesser sentence than what was adjudged removes all prejudice caused by the trial error.
The matters raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), warrant no comment or relief.

DECISION

The findings of guilty of Charge III and its Specification are set aside and Charge III and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence. 

Senior Judge CAIRNS and Judge CHAPMAN concur.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court

( Generally, “obtaining of property from the possession of another is wrongful if the obtaining is by false pretenses.”  MCM, para. 46c(1)(d).








PAGE  
5

