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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave for more than three days duration, wrongful possession of marijuana with intent to distribute, and wrongful importation of marijuana into the customs territory of the United States, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for twenty-four months, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for automatic review pursuant to Article 66, UCMJ.


While not raised as error, we note that the staff judge advocate’s (SJA) post-trial recommendation
 incorrectly advised the convening authority that the court-martial sentenced appellant to “Reduction to the grade of Private E1, forfeiture of all pay and allowances, confinement for 24 months, and discharge from the service with a Bad-Conduct Discharge.”  (emphasis added).  The SJA further recommended “that the sentence be approved, and except for the part of the sentence extending to a Bad-Conduct Discharge, be ordered executed . . . .  A form of action to accomplish the foregoing is attached.”  (emphasis added).  Appellant’s post-trial submissions
 did not note the SJA’s incorrect advice concerning the adjudged sentence and requested that the dishonorable discharge be changed to a bad-conduct discharge.  The addendum to the recommendation of the staff judge advocate noted that appellant requested that his dishonorable discharge be changed to a bad-conduct discharge, but concluded, “The defense counsel’s arguments do not persuade me that clemency is warranted in this case.  Accordingly, I adhere to the original recommendation.”  There is no evidence in the record of trial demonstrating that the trial counsel complied with R.C.M. 1101(a) and advised the convening authority of the results of trial, which might have properly advised the convening authority of the adjudged dishonorable discharge in appellant’s case.


The convening authority’s action approved a dishonorable discharge when the convening authority was never properly advised by the responsible SJA that such a discharge was adjudged and thereby approvable.  We cannot determine what the convening authority’s actual knowledge and intentions were when he took action in appellant’s case.  If he believed that a bad-conduct discharge was adjudged, it would be plain error to approve a dishonorable discharge.  Plain error is not waived by defense counsel’s failure to comment upon it in his R.C.M. 1105 submission or in his response to the SJA’s R.C.M. 1106 recommendation.  In the interest of judicial economy, rather than returning this case for a new review and action, we will take corrective action in our decretal paragraph.


We have considered appellant’s assertion of error submitted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find it to be without merit.


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for twenty-four months, forfeiture of all pay and allowances, and reduction to Private E1.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Rule for Courts-Martial 1106 [hereinafter R.C.M.] (providing that the SJA’s recommendation shall include concise information as to the court-martial’s adjudged findings and sentence).





� R.C.M. 1105.





� R.C.M. 1106(d)(6).
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