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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of absence without leave (AWOL), willfully disobeying a superior commissioned officer (four specifications), carnal knowledge, and adultery, in violation of Articles 86, 90, 120, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, 920, and 934 [hereinafter UCMJ].  The approved sentence was a dishonorable discharge, confinement for twenty-five years, forfeiture of all pay and allowances, and reduction to the grade of Private E1.


This case is before the court for mandatory review under Article 66, UCMJ.  We have considered the record of trial, appellant’s two assignments of error, the Government’s reply thereto, and the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  One issue regarding the accuracy and completeness of the staff judge advocate’s post-trial recommendation (PTR) merits discussion. 

FACTS


In 1996, appellant, then a twenty-eight-year-old married sergeant, became sexually involved with a twelve-year-old girl, who lived with her soldier-mother across the street from his quarters on Fort Belvoir, Virginia.  In the early morning hours of 7 November 1996, he had sexual intercourse with the girl in his quarters.  The act was reported later that day and appellant’s commander ordered appellant to have no contact of any kind with the girl pending the investigation.  The girl and her mother traveled to Clarksville, Tennessee, over Thanksgiving weekend, 1996.  Appellant followed them to Clarksville, picked up the girl from her friend’s house, and took her to a hotel, where they again had sexual intercourse.  Appellant was arrested by the local civilian police and indicted in the local courts for rape of a child.  He pled guilty to “guardian rape,” a lesser offense.  He was sentenced to twelve years confinement in a Tennessee prison.  

Thereafter, his commander charged him based on the act of sexual intercourse which occurred at Fort Belvoir, for disobeying his commander, and for AWOL (for the approximately thirteen months appellant had been confined by Tennessee authorities).  During trial on the merits, the government reduced the charged period of AWOL to a period of thirty-three days to preclude prejudice to appellant (the panel would not learn of the reason for the AWOL, i.e., the civilian confinement, until sentencing proceedings).  Appellant was convicted, inter alia, of that shorter AWOL.

In the PTR, the staff judge advocate (SJA) committed three errors.  First, he informed the convening authority that appellant had been convicted of AWOL for the entire thirteen-month period.  (This error was perpetuated in the promulgating order.
)  Second, for the length of appellant’s military service, he stated only appellant’s current enlistment which began in 1994, and failed to disclose that appellant had approximately eight years of prior service.  Third, he failed to list four of the service awards earned by appellant.  See Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3).  In his response to the PTR, see R.C.M. 1105, 1106(f)(4), trial defense counsel noted only the error of failing to list the awards.  Appellant asks that we return the case to the convening authority for an accurate recommendation and a new action.

DISCUSSION


This is yet another in a long string of cases where an SJA did not adequately review the record of trial and the exhibits when preparing the PTR.  It is left to this court to address the ramifications of these needless errors.


Appellant cites United States v. Powell, 49 M.J. 460, 465 (1998) for the proposition that, once an uncorrected error in the post-trial recommendation is established on appeal, the government has the burden of showing the error was not prejudicial.  Powell, however, involved analysis of errors committed during the trial.  The controlling authority for analyzing errors in the post-trial recommendation is United States v. Wheelus, 49 M.J. 283 (1998).  To obtain relief, appellant must (1) allege error to our court; (2) assert prejudice as a result of the error; and (3) show what he would do to resolve the error if given the opportunity.  See id. at 288.  While the uncorrected errors have been noted and are apparent, and while appellant has requested correction of the errors by returning the case to the convening authority, he has failed to assert any prejudice as a result of the errors.  Thus, he has failed to satisfy the second prong of the Wheelus process.

Nevertheless, we have examined the errors for prejudice, and find that appellant suffered no prejudice.  First, the criminal nature of the AWOL charge was established upon the inception of the AWOL, and the maximum permissible punishment did not change because of the reduced period.  Second, the AWOL conviction was de minimus in comparison to the other offenses of which he was convicted, particularly in light of his conviction and sentence under Tennessee law for similar misconduct, and in view of appellant’s repeated and flagrant flouting of his commander’s lawful order.  Third, trial defense counsel made no mention of these errors, but noted the omission of information having the greatest clemency value.  Finally, we note that trial defense counsel and appellant submitted a comprehensive and exhaustive packet of arguments and materials to the convening authority in support of their request for sentence clemency, see R.C.M. 1105.  We therefore conclude that the convening authority would not have been persuaded to grant clemency if the errors had not been made.  Cf. United States v. Hill, 27 M.J. 293, 296-297 (C.M.A. 1988).  Thus, the errors did not prejudice appellant.  See UCMJ art. 59(a).


The remaining allegation of error and the matters raised by appellant pursuant to Grostefon, 12 M.J. 431, are without merit and warrant no discussion.


The findings of guilty and the sentence are affirmed.
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Deputy Clerk of Court

� A Notice of Court-Martial Order Correction will be issued to rectify this inaccuracy.
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