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MEMORANDUM OPINION

-----------------------------------------
JOHNSON, Judge:
A military judge, sitting as a special court-martial, convicted appellant, pursuant to his pleas, of making a false statement and assault consummated by a battery, in violation of Article 107 (Charge I and its Specification) and 128 (Charge II and its Specification), Uniform Code of Military Justice, 10 U.S.C. §§ 907 and 928 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement at hard labor for five months, and forfeiture of $250.00 per month for six months.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement at hard labor for three months, and forfeiture of $250.00 per month for six months.
  The case is before this court for review pursuant to Article 66, UCMJ.

BACKGROUND

During the providence inquiry, the military judge found that appellant was not provident to the original charge of assault by intentionally inflicting grievous bodily harm, but was provident to the lesser included offense of assault consummated by a battery.  The Acting Staff Judge Advocate, in his post-trial recommendation (SJAR), stated that appellant pleaded guilty to assault by inflicting grievous bodily harm and was found guilty, by exceptions and substitutions.  Appellant alleges that this advice to the convening authority was in error because it did not fully advise the convening authority that appellant was found guilty of the lesser included offense of assault consummated by battery.  We agree.
ANALYSIS

Rule for Courts-Martial [hereinafter R.C.M.] 1106 (d)(3)(A) requires a staff judge advocate (SJA) to inform the convening authority of “[t]he findings and sentence adjudged by the court-martial.”  The SJA must provide the convening authority clear, complete, and accurate information as to the findings.  See United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  The convening authority must consider this recommendation before taking action.  R.C.M. 1107(a)(3)(A)(ii).  The purpose of this recommendation is to assist the convening authority in deciding what action to take on the sentence.  R.C.M. 1106 (d)(1).  However, unless the convening authority states otherwise in his action, the approval of the sentence also implicitly approves the findings as reported by the SJA in the SJAR.  United States v. Diaz, 40 M.J. 335, 342 (C.M.A. 1994).
  

Regarding the assault, the Acting SJA’s advice raises the question, “What offense did the convening authority believe appellant had been convicted of by the court-martial?”  The statement that appellant was found guilty by exceptions and substitutions to “[a]ssault inflicting grievous bodily harm to wit:  deep cuts to the head and broken teeth . . .” could have numerous meanings, to include:  conviction of assault, assault consummated by a battery, aggravated assault with a means likely to produce death or grievous bodily harm, or aggravated assault by intentionally inflicting grievous bodily harm.  See UCMJ art. 128.  Accordingly, the SJAR did not clearly and unambiguously inform the convening authority of the court’s findings.  There also is no evidence before this court that the convening authority was aware of the trial court’s findings as to the Article 128 offense.  Thus, given the ambiguous SJAR, we are unable to determine what offense the convening authority believed he was approving with respect to Charge II and its Specification.  
An appellant’s “best chance” for clemency is with the convening authority.   See United States v. Bono, 26 M.J. 240, 243, n.3 (C.M.A. 1988); United States v. Wilson, 9 U.S.C.M.A. 223, 226, 26 C.M.R. 3, 6 (1958).  We agree with appellant that this “best chance” was diminished in this case when the Acting SJA did not clearly advise the convening authority as to the findings.  Certainly, there is less of a chance for clemency if the convening authority believes an accused was convicted of aggravated assault instead of assault consummated by a battery.  Accordingly, appellant has made a colorable showing of prejudice.  United States v. Wheelus, 49 M.J. 283, 289 (1998). 
In light of the ambiguity noted and the prejudice shown, we will exercise our considerable discretion and return the case to the same convening authority for a new SJAR, defense response, and action.  Id.



The action of the convening authority is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.


Senior Judge CURRIE and Judge MOORE concur.     
FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 
� In accordance with the Discussion to Rule for Court-Martial 1003(b)(7), the words “at hard labor” should be omitted in a sentence to confinement.


� In Diaz, the then Court of Military Appeals made it clear, that since a convening authority is not required to review the record of trial, appellate courts will look at what is reported in the PTRSJAR and not what was adjudged by the court in determining thewhat findings approved by the convening authority approved.  40 M.J. at 342-4.
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