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MEMORANDUM OPINION ON RECONSIDERATION*
--------------------------------------------------------------------
CHAPMAN, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of rape of a child under the age of twelve years, forcible sodomy, and indecent acts, in violation of Articles 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, and 934 [hereinafter UCMJ].  Contrary to his pleas, appellant was also found guilty of the lesser included offense of attempted sodomy of a child under the age of twelve years, in violation of Article 80, UCMJ.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for twenty-six years, and reduction to Private E1.


On 6 July 2004, this court, in an unpublished opinion, set aside the convening authority’s action of 21 May 2003 and directed that the record of trial be returned to
*Corrected

The Judge Advocate General for remand to the same or a different convening authority for a new recommendation and action.  United States v. White, ARMY 20020119 (Army Ct. Crim. App. 2004) (unpub.).  On 16 August 2004, this court adopted the government’s “Suggestion for En Banc Reconsideration” and granted reconsideration.  

Appellant maintains that the staff judge advocate’s (SJA) failure to inform the convening authority of the nature and duration of appellant’s pretrial restraint in the SJA’s post-trial recommendation (SJAR) prejudiced his efforts to obtain clemency.  We disagree. 


Appellant’s pass privileges were properly pulled for less than three months.  Although appellant could not leave Fort Carson without an escort, there were no further restraints on his liberty.  He was free to go anywhere on the installation without an escort and use any of its facilities.  He had no sign-in requirements or other restrictions placed upon his movements.  Balanced against the seriousness of appellant’s sexual crimes committed against his young stepdaughter and the adjudged sentence, the SJA’s failure to include in the SJAR the rather de minimus restraint imposed upon appellant did not prejudice appellant’s opportunity to obtain clemency from the convening authority.  


We conclude that the error in the SJAR does not create a “colorable showing of possible prejudice,” warranting a new SJAR and action.  See United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).  This court is convinced that, under the facts of this case, knowledge of appellant’s restriction would not have affected the sentence as approved by the convening authority. 


We do agree, however, with appellant’s averment that the convening authority erroneously stated in his action that the termination date of a previously approved waiver of automatic forfeitures was a month earlier than originally intended.  On 6 March 2002, the convening authority, Brigadier General (BG) Barlow, directed that the automatic forfeitures required by Article 58b, UCMJ, be waived “for a period of six months from the date of approval” for the benefit of appellant’s wife and daughter.  Therefore, these benefits would terminate on 6 September 2002, unless sooner vacated (there is no evidence of any vacation action).  But on 21 May 2002, the successor convening authority, Major General (MG) Campbell, acknowledged in his action that the waiver had been approved on 6 March 2002 and would be “terminate[d] on 6 August 2002,” a period of only five months.  


Notwithstanding MG Campbell’s pronouncement in his action, we are convinced that his true intent was to waive automatic forfeitures for the full six months as agreed to by his predecessor.  The SJA reminded MG Campbell of the waiver of forfeitures and specifically recommended in his SJAR that the waiver “remain in effect for the entire six-month period.”  Apparently, the draft action attached to the SJAR simply reflected an incorrectly calculated termination date.  The government must honor the intent of the 6 March 2002 memorandum of BG Barlow.

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

Accordingly, the findings of guilty and the sentence are affirmed.  

Chief Judge CAREY, Senior Judge MERCK, Senior Judge HARVEY, Judge JOHNSON, Judge MOORE, and Judge SCHENCK concur.

Judge BARTO took no part in the decision of this case.
CLEVENGER, Judge, with whom Judge STOCKEL joins, dissenting:

I dissent. 

Appellant raises two errors and both merit relief.

The charge sheet in this case, as amended at trial, correctly annotates the period during which pretrial restraint was imposed upon appellant.  There are documents in the allied papers of this record which also show that appellant was restricted to post for nearly three months as a consequence of the charges.  The staff judge advocate’s post-trial recommendation (SJAR) only notes two days of pretrial confinement and fails to note the other pretrial restraint documented in the record and discussed at two separate points in the trial proceedings.  This is error.  Rule for Court-Martial [hereinafter R.C.M.] 1106(d)(3)(D) and United States v. Scalo, 59 M.J. 646, 648 (Army Ct. Crim. App 2003).
  Appellant’s detailed trial defense counsel responded pursuant to R.C.M. 1105 and 1106 but did not comment on or object to this SJAR error.  Ordinarily, absent plain error (not found under the facts of this case) waiver would preclude relief.  R.C.M. 1106(f)(4). 

However, in this case, detailed appellate defense counsel alertly recognized the SJAR’s deficiency.  On appellant’s behalf, counsel assigned the SJAR failure as an error.  Counsel has alleged prejudice in the following terms:  “the convening authority was uninformed that [appellant’s] movements and, hence, his liberty, were restricted for a three-month period prior to his convictions and prior to his even being charged with a crime.”  Appellant’s brief at 5.  Counsel continues the allegation of prejudice by arguing that the convening authority’s decision at the time of action, following his consideration of the SJAR was appellant’s “best chance for clemency” and the SJA’s omission vitiated that opportunity.  Appellant’s brief at 5, citing United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998).  As required by our superior court in Wheelus, and as described by our court in Scalo, at 650, appellant finally makes a specific prayer for appropriate relief.  

Appellant’s offenses were horrific but he is still entitled to have his adjudged sentence acted upon by a correctly informed convening authority.  In this case the admittedly slight, loss of liberty inherent in the pretrial restraint is a factor in the complex set of circumstances that could affect the convening authority’s clemency decision.  Appellant’s articulation of the prejudice flowing from the error is perhaps less than compelling but the standard for relief is a deliberately low threshold merely requiring “some colorable showing of possible prejudice.”  Wheelus, at 289 (citing United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).  The majority elects to substitute its judgment for the convening authority’s required act of discretion pursuant to Article 60, Uniform Code of Military Justice [hereinafter UCMJ].  But their conviction that knowing the true facts of the pretrial restraint “would not have affected the sentence as approved by the convening authority” is nonetheless speculation.  

I agree that some SJAR errors are so de minimus as to not merit relief.  But here, I agree with appellant and would order a new SJAR and action
 in accordance with Article 60, UCMJ.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The SJAR in this case failed to address the subject of “pretrial restraint.”  See R.C.M. 1106 (d)(3)(D). It focused only on an analysis of “credit” for pretrial confinement.  Staff judge advocates are directed to “use the record of trial in the preparation of the recommendation.”  R.C.M. 1106(d)(1).  In this case the charge sheet correctly noted the pretrial restraint, and the pretrial restraint was the subject of a discussion between the judge, trial counsel, and defense counsel at the pre-sentencing stage of trial.  A correct statement of the pretrial restraint, as required, would have ensured that the convening authority was properly informed and thus prevented the necessity for a new SJAR and action. 





� After imposing sentence on 8 February 2002, the military judge recommended that the convening authority waive the automatic forfeitures required by Article 58b, UCMJ, and direct that the waiver be for the benefit of appellant’s wife and daughter. On 6 March 2002, the convening authority directed that benefit be granted “for a period of six months from the date of approval.”  Thus, the waived forfeitures would terminate on 6 September 2002, unless sooner vacated.  There is no record of any vacation action.  But on 21 May 2002, in the convening authority’s initial action, the convening authority acknowledged that the waiver had been approved on 6 March 2002 but directed that it be “terminate[d] on 6 August 2002.”  Thus, only a period of five months was apparently approved.  The SJAR had also acknowledged the approval on 6 March 2002 and recommended that the waiver “remain in effect for the entire six-month period.”    





    As the majority acknowledges, it appears that the form of action supplied by the SJA to accomplish this recommendation was simply incorrectly calculated as to the intended terminal date.  The convening authority should correctly state the approved period of waived forfeitures in the new action.  See United States v. Chizum, 51 M.J. 469 (C.A.A.F. 1999)(summary disposition affirming the lower court’s decision ordering a corrected promulgating order to be published showing the correct action of the convening authority even in the absence of prejudice).
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