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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to her pleas, of distribution of controlled substances (two specifications), wrongful use of cocaine, larceny (eight specifications), and wrongful appropriation (two specifications) in violation of Articles 112a and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 912a and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, reduction to Private E1, and a fine in the sum of $1,500.00.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, reduction to Private E1, and a fine in the sum of $1,500.00.   

In this Article 66, UCMJ, appeal, appellant asserts two errors.  First, appellant complains that she was prejudiced by the staff judge advocate’s (SJA) failure to serve her with an addendum containing new matter in violation of Rule for Courts-Martial [hereinafter R.C.M.] 1106(f)(7).  Second, appellant argues that the promulgating order should be changed to reflect distribution of one pill of methylenedioxymethamphetamine (MDMA) instead of one gram of the substance as charged in Specification 2 of Charge I.
  In a reply brief, appellant further asserts that, contrary to the requirements of R.C.M. 1106(d)(3)(D), the SJA failed to advise the convening authority of the nature and duration of appellant’s pretrial restraint.  We agree that the SJA failed to properly advise the convening authority of the nature and duration of restriction and other restraints imposed on appellant prior to trial and we will take appropriate action in our decretal paragraph.  Although we find no merit in appellant’s first assignment of error, it warrants discussion. 

BACKGROUND

The charge sheet in this case, DD Form 458, Section I (PERSONAL DATA), block 8, reports “None” as to “nature of restraint of accused.”  After finding appellant guilty in accordance with her pleas, the military judge asked, “And no restraints indicated?”  Trial defense counsel informed the military judge that appellant had been restricted to Fort Hood since early April.  During her unsworn statement, appellant told the military judge that she was restricted to the barracks for “no more than 3-weeks.”  Appellant also said that for the first two weeks of her restriction, her cell phone was confiscated and she said that throughout her restriction she was not allowed to drive her privately owned vehicle and that it was parked at the motor pool.
When the acting SJA prepared his recommendation (SJAR), he noted, “Pretrial Confinement:  None.”  Appellant’s post-trial submissions failed to address the error.  Appellant’s post-trial submissions, however, raised another legal error.  Specifically, appellant said, “An Article 139 claim was filed against [her] as a result of this case, and it recommended that she be held accountable in the amount of $659.50, not in the amount of $1,500 as the military judge ordered.”  In response, the addendum to the SJAR stated:  “Although the victim received $440.00 via an Article 139 claim, the judge did not characterize the $1,500.00 fine as restitution.  As a result, the defense counsel’s legal issue is without merit.”  The addendum was not served on appellant or her counsel for further comment.  

DISCUSSION

Failure to Serve Addendum on Appellant

Rule for Courts-Martial 1105(b)(2)(A) provides that an accused may submit allegations of errors affecting the legality of the findings or sentence to the convening authority.  Rule for Courts-Martial 1106(d)(4) requires the SJA to state in his recommendation whether, in his opinion, “corrective action on the findings or sentence should be taken when an allegation of legal error is raised in matters submitted under R.C.M. 1105 or when otherwise deemed appropriate . . . .”  The SJA’s response to an allegation of legal error may consist of a statement of agreement or disagreement with the matter raised by the accused.  R.C.M. 1106(d)(4).  “An analysis or rationale for the staff judge advocate’s statement, if any, concerning legal errors is not required.”  Id.  Rule for Courts-Martial 1106(f)(7) permits the SJA to supplement his recommendation after the accused and defense counsel have been served with the SJAR and given an opportunity to comment.  When new matter is introduced, however, the accused and her counsel must be served with the new matter and given ten days from service of the addendum to submit comments.  R.C.M. 1106(f)(7).  “‘New matter’ includes discussion of the effect of new decisions on issues in the case, matter from outside the record of trial, and issues not previously discussed.”
  R.C.M. 1106(f)(7) discussion.  “New matter,” however, “does not ordinarily include any discussion by the [SJA] . . . of the correctness of the initial defense comments on the recommendation.”  Id. 

In this case, the SJA’s comments are not “new matter” for purposes of R.C.M. 1106(f)(7).  A fine normally should not be adjudged unless the accused was unjustly enriched as a result of the offense of which convicted,
 but unjust enrichment is not a legal requirement for a fine.  R.C.M. 1003(b)(3) discussion.  A fair reading of appellant’s submission suggests that the military judge ordered restitution in the sum of $1,500.00 when appellant was only legally responsible for a loss of $659.50.  Appellant’s characterization of the fine as restitution ordered by the military judge was clearly erroneous.
  The SJA’s comments clarified that the fine adjudged by the military judge was not restitution and further clarified the amount paid to the victim at time of action. 

Assuming, arguendo, the matter is “new matter” for purposes of R.C.M. 1106(f)(7), appellant must not only demonstrate a lack of prior notice, but appellant must also “demonstrate prejudice by stating what, if anything, would have been submitted to ‘deny, counter, or explain’ the new matter.”  United States v. Chatman, 46 M.J. 321, 323 (1997).  In a recent case, our superior court further indicated that “[i]n light of the discretionary nature of post-trial review, . . . ‘the threshold should be low, and if an appellant makes some colorable showing of possible prejudice, we will give that appellant the benefit of the doubt and we will not speculate on what the convening authority might have done if defense counsel had been given an opportunity to comment.’”  United States v. Lowe, 58 M.J. 261, 263 (2003) (quoting Chatman, 46 M.J. at 323-24).  Although appellant enumerated a number of options that she could have taken had the addendum been served on her, such as including the Article 139 claim, clarifying the amount actually paid,
 or specifying the amount still owed, appellant failed to demonstrate to this court how her inability to take any of these courses of action resulted in a colorable showing of possible prejudice. 

SJAR Error

In this case, the SJAR failed to advise the convening authority that restraint had been imposed on appellant prior to the court-martial.  Rule for Courts-Martial 1106(d)(3)(D) specifically provides that “the recommendation . . . shall include . . . [a] statement of the nature and duration of any pretrial restraint.”  (emphasis added).  The rule does not mandate only reporting restraint that might rise to the level of requiring a confinement credit analysis and/or an award of pretrial confinement credit.  Rather, the rule requires “any pretrial restraint” to be included in the SJAR.  Rule for Courts-Martial 304 defines pretrial restraint as “moral or physical restraint on a person’s liberty . . . [and] may consist of conditions on liberty, restriction in lieu of arrest, arrest, or confinement.”  Pursuant to R.C.M. 1106(d)(3(D), any R.C.M. 304(a) (1)-(4) restraint must be accurately stated on the charge sheet and in the SJAR.
In United States v. Wheelus, 49 M.J. 283 (1998), the Court of Appeals for the Armed Forces set forth a process for appellate review of SJAR errors.  “First, an appellant must allege the error at the Court of Criminal Appeals.”  Wheelus, 49 M.J. at 288.  This means that if the appellant failed to address the alleged error pursuant to R.C.M. 1106(f)(4), appellate defense counsel must assign the alleged SJAR deficiency as an error in a brief to this court.
  “Second, an appellant must allege prejudice as a result of the error.”  Id.  Essentially, appellate defense counsel must describe how the alleged omission or misstatement or other SJAR error, uncorrected before action, had some effect on that action that in turn detrimentally impacted appellant.  As an example, there is prejudice to appellant because when the convening authority took action, the SJA failed to inform him or misinformed him regarding a significant mitigating factor in the case.  In connection with this second prong, appellant is entitled to “meaningful relief” if he makes some “colorable showing of possible prejudice”  Id. at 289.  And, the final step in the process for appellate review of SJAR errors is that “an appellant must show what he would do to resolve the error if given such an opportunity.”  Id.  Therefore, appellant must request specific relief such as a new review and action or another form of relief within this court’s broad authority to modify the findings and/or sentence in accordance with Article 66(c), UCMJ.

In this case, appellant’s defense counsel asserted as error on appeal the incorrect SJAR and made a colorable showing of possible prejudice as a consequence of the SJAR error by addressing the government’s failure to properly inform the convening authority of all relevant and necessary facts before action was taken.  As our superior court noted in Lowe, 58 M.J. at 263-264: 

By definition, assessments of prejudice during the clemency process are inherently speculative.  Prejudice, in a case involving clemency, can only address possibilities in the context of an inherently discretionary act. Therefore, the question . . . is not whether [the courts], individually or collectively, would have granted clemency to Appellant, but whether Appellant had a fair opportunity to be heard on clemency before a convening authority, vested with discretion, acting in [her] case.
 

Here, appellant was restricted to the barracks for a period of approximately three weeks and was denied the privilege of operating her privately owned vehicle during the entirety of her restriction.  Also, for a period of two weeks during her restriction, appellant’s cell phone was confiscated.  Thus, appellant satisfied the requirements outlined in Wheelus.

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the Court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for seventeen months and fifteen days, forfeiture of all pay and allowances, reduction to Private E1, and a fine in the sum of $1,500.00.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 75(a) and 58b(c).

Judge CLEVENGER concurs.  
CHAPMAN, Senior Judge, concurring in part and dissenting in part:


I respectfully dissent from that portion of the majority’s opinion holding that the staff judge advocate’s failure to properly inform the convening authority of the nature and duration of appellant’s pretrial restraint created a colorable showing of possible prejudice warranting relief.  I am convinced that, under the circumstances of this case, knowledge of appellant’s restraint would not have affected the sentence as approved by the convening authority.  Given the number of serious offenses committed by appellant and the convening authority’s approval of only eighteen months confinement out of the thirty months adjudged by the court, the rather de minimus restraints upon appellant’s liberty did not prejudice appellant’s opportunity to obtain clemency from the convening authority.  See United States v. White, ARMY 20020119 (Army Ct. Crim. App. 8 September 2004) (unpub.).


I would affirm the findings and the sentence.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant is essentially arguing that there is an insufficient factual basis for accepting her plea of guilty to Specification 2 of Charge I.  A military judge may not accept a plea of guilty without first determining that there is a factual basis for the plea.  R.C.M. 910(e).  An accused must admit every element of the offense to which she pled guilty.  R.C.M. 910(e) discussion.  The providence inquiry, however, supports appellant’’s plea of guilty to a distribution of one gram of MDMA.  Appellant was charged with and pled guilty to distributing ““approximately one gram”” of MDMA.  The military judge properly explained the elements of the offense to appellant by informing appellant, ““It says you distributed one gram more or less of MDMA”” and ““The government here alleges that you distributed a certain quantity of about a gram.””  Appellant replied that she understood the elements and they accurately described her conduct.  





� Trial defense counsel informed the military judge during argument that ““an Article 139 claim has been filed and [the victim] will be reimbursed in entirety.””  





� The facts in this case support that appellant was unjustly enriched.  Appellant pled guilty to and was found guilty of stealing over one thousand dollars from another soldier.  Also, there is evidence that appellant’’s sale of a controlled substance was for cash.


� Neither trial defense counsel nor appellate defense counsel appear to understand the difference between a fine and restitution.  Appellate defense counsel argued, ““It was patently improper for the SJA to advise the convening authority that the military judge did not characterize the fine as restitution without allowing for the defense to respond to the assertion.””  Appellant's Brief at page 5.  This statement demonstrates a fundamental lack of understanding of the nature of a fine and the nature of restitution.  ““A fine is in the nature of a judgment and, when ordered executed, makes the accused immediately liable to the United States . . . .”” (emphasis added)  R.C.M. 1003(b)(3) discussion.  A fine is not restitution.  Restitution is compensation or reparation for the loss caused to the victim by appellant'’s criminal acts.  





� If the SJA misstated the amount paid to the victim at time of action, appellant should have so stated and specified the amount, if different from the sum included in the addendum to the SJAR.  





� Appellate dDefense appellate counsel, at first, merely mentioned the SJA’’s failure to include the nature of the restraint imposed on appellant in a footnote in the Brief on Behalf of Appellant.  Mentioning the SJA’’s failure in a footnote fails to comport with the requirements of United States v. Wheelus, 49 M.J. 283 (1998).  





� We are not a court composed of haruspices.  Our superior court has repeatedly held that we are not to speculate on what the convening authority would have done if he had been presented with an accurate record.  “By definition, assessments of prejudice during the clemency process are inherently speculative.  They address possibilities relating to a discretionary act of grace. ”  United States v. Key, 57 M.J. 246, 253 (2002)(Baker, J., concurring); See United States v. Taylor, 60 M.J. 190 (2004); United States v. Wellington, 58 M.J. 420, 427 (2003).





� The restraint imposed on appellant is clearly more restrictive than that found in United States v. White, ARMY 20020119 (Army Ct. Crim. App. 8 September 2004) (unpub.).  In White, appellant's pass privileges were properly pulled for less than three months and no further restraints were imposed on his liberty.
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