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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of a violation of a lawful general regulation, drunken driving resulting in personal injuries and a death,
 involuntary manslaughter, and aggravated assault (four specifications), in violation of Articles 92, 111, 119, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 911, 919, and 928 [hereinafter UCMJ].  The members adjudged a sentence to a dishonorable discharge, confinement for twelve years, forfeiture of all pay and allowances, and reduction to Private E1.


After considering the extensive materials submitted by appellant under Rule for Courts-Martial [hereinafter R.C.M.] 1105, the staff judge advocate concluded in an addendum to his post-trial recommendation that clemency was warranted, and recommended a two-year reduction in the sentence to confinement.  The convening authority agreed and reduced the adjudged confinement from twelve to ten years, but otherwise approved the sentence as adjudged.


In this Article 66, UCMJ, appeal, appellant asserts, in his first assignment of error,
 that his approved sentence is unjust and inappropriately severe.  Considering the facts and circumstances of appellant’s case, we agree.

Facts


The facts of this case are not in dispute.  Appellant’s offenses stem from a two-vehicle collision that occurred near Lillington, North Carolina, on 23 August 1997.  Appellant and some friends, soldiers of the 82d Airborne Division, went to nearby Acapulco Lake to relax and drink beer on a Saturday afternoon.  At approximately 1800 hours, after drinking 7-8 beers that afternoon and telling other soldiers that he was sober enough to drive, appellant got in the cab of his pickup truck with two other soldiers and prepared to return to Fort Bragg.  Before leaving the lake area, appellant stopped and allowed two additional soldiers who needed a ride to climb into the open bed of his truck.


Appellant left driving at a high rate of speed and in a fishtailing manner up the gravel road leading out of the lake recreation area.  He turned recklessly onto a paved road, almost causing an accident with another vehicle.  Less than one-half mile later, appellant crossed the centerline and struck an oncoming pickup truck.  One of the soldiers riding in the back of appellant’s pickup was killed, and the other suffered a severe brain concussion and dislocated discs in her back.  Both soldiers in the cab of appellant’s truck, the eighteen-year-old driver of the oncoming truck, and appellant received lesser injuries.


Appellant is a single soldier who enlisted in the Army on 29 December 1994 as a Private E1.  The 82d Airborne Division was his first permanent duty station, where he served in the 1st Battalion, 504th Parachute Infantry Regiment.  He successfully completed the U.S. Army Airborne Course, the Primary Leadership Development Course, the Machine Gun Leaders Course, and the Combat Lifesavers Course.  Appellant participated in Exercise Purple Star/Royal Dragon ’96 (the largest airborne operation since World War II) and is authorized to wear British Army Parachute Wings.  He served in Haiti for three months in 1996 in support of Exercise Fairwinds.  On 12 June 1997, less than thirty months after his enlistment, he was promoted to Sergeant (E5).  These court-martial offenses occurred less than three months later.

Sentence Appropriateness


Congress gave this court the unique responsibility, in cases that fall within our appellate jurisdiction, of affirming “only . . . the sentence or such part or amount of the sentence, as [our court] determines, on the basis of the entire record, should be approved.”  UCMJ art. 66(c).
  This Congressional mandate envisions that we will “insure a fair and just punishment for every accused” and authorizes our court, “in the interests of justice, [to] substantially lessen the rigor of a legal sentence.”  United States v. Lanford, 6 U.S.C.M.A. 371, 378, 20 C.M.R. 87, 94 (1955).  The intent of Congress was to achieve “relative uniformity of [court-martial] sentences rather than an arithmetically averaged sentencing scheme.”  United States v. Wacha, 55 M.J. 266, 268 (2001) (citation omitted) (emphasis in original).

Our Article 66(c), UCMJ, sentence review charter is popularly known as our “sentence appropriateness” responsibility.  Although the review of a case for sentence appropriateness includes “considerations of uniformity and evenhandedness of sentencing decisions,” it is not limited to such determinations.  United States v. Sothen, 54 M.J. 294, 296 (2001) (citations omitted).  Over the past fifty years, the exercise of our broad, highly discretionary sentence appropriateness authority has taken at least four different forms:  (1) sentence disparity (widely different sentences in “closely related” cases);
 (2) disparate disposition of related cases (whether sentence relief is appropriate because related cases are disposed of without courts-martial
 or at different levels of courts-martial);
 (3) corrective relief in the nature of sentence reduction to moot claims of prejudice arising from post-trial errors
 or to remedy fundamentally unfair delays in the post-trial processing of cases;
 and (4) reduction of lawful but unjustly severe sentences.
  Appellant’s case fits into this last category.

Sentence appropriateness, in whatever form, is a function of justice, not clemency.  United States v. Healy, 26 M.J. 394, 395-96 (C.M.A. 1988).  “Sentence appropriateness involves the judicial function of assuring that justice is done and that the accused gets the punishment he deserves.  Clemency involves bestowing mercy–treating an accused with less rigor than he deserves.”  Id. at 395.  The responsibility for clemency under the Uniform Code of Military Justice lies with the convening authority and the appropriate service secretary.  See UCMJ art. 60 and 74.  We review sentence appropriateness in every case by giving “individualized consideration” to each appellant, including the seriousness of his offenses, his character and military performance, and whether he has accepted responsibility for his offenses.  United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982); see also United States v. Aurich, 31 M.J. 95, 97 n.* (C.M.A. 1990).

Considering the previously discussed criteria for sentence appropriateness, and the record as a whole, we conclude that a reduction of confinement by two years leaves this appellant with a just and appropriate sentence.  UCMJ art. 66(c).

Decision


The findings of guilty are affirmed.  Based on careful consideration of the entire record, the court affirms only so much of the sentence as provides for a 

dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.


Senior Judge TOOMEY and Judge HARVEY concur.







FOR THE COURT:







JOSEPH E. ROSS







Colonel, JA







Clerk of Court

� After findings, the military judge granted a defense multiplicity motion to merge the drunken driving specification into the involuntary manslaughter and aggravated assault specifications.





� During oral argument, civilian appellate defense counsel acknowledged that appellant’s second assignment of error and the allegations raised on pages 5-6 of appellant’s brief did not warrant relief.  We agree.





� See United States v. Bauerbach, 55 M.J. 501, 502-06 (Army Ct. Crim. App. 2001) for a detailed discussion of the historical impetus, the legislative history, and Supreme Court review of our unique Article 66(c), UCMJ, responsibilities.





� See Sothen, 54 M.J. at 296-97; United States v. Lacy, 50 M.J. 286 (1999); United States v. Fee, 50 M.J. 290 (1999); United States v. Brock, 46 M.J. 11 (1997).





� See United States v. Noble, 50 M.J. 293 (1999).





� See Wacha, 55 M.J. at 267-68.





� See United States v. Wheelus, 49 M.J. 283, 288-89 (1998); United States v. Cook, 46 M.J. 37, 39-40 (1997); United States v. Griffin, 8 U.S.C.M.A. 206, 207, 24 C.M.R. 16, 17 (1957).


� See Bauerbach, 55 M.J. at 506-07; United States v. Collazo, 53 M.J. 721, 726-727 (Army Ct. Crim. App. 2000).





� See United States v. Gillespie, 47 M.J. 750, 763-64 (A.F. Ct. Crim. App. 1997).
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