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MEMORANDUM OPINION
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Per Curiam:


Contrary to his pleas, the appellant was convicted by a military judge sitting as a general court-martial of four specifications of assault on a child under the age of sixteen, multiple specifications of aggravated assault on a child under sixteen,
 and  of child abuse, in violation of Articles 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 934 (1988).  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for fifteen years, forfeiture of all pay, and reduction to Private E1.


This case was originally submitted to us with one assigned error asserting that the specification of child abuse (assimilated from a Colorado statute) was multipli​cious with the specifications of aggravated assault.  Having reviewed the record of proceedings, the military judge’s determination that the specifications were not mul​tiplicious, and the briefs of counsel, we find no merit in the assignment of error.  


Our review of the record, however, revealed a discrepancy in the military judge’s announced findings of guilty.  Following an in-chambers conference with counsel at which we pointed out the discrepancy, this court permitted counsel for the appellant to file a supplemental assignment of error:

THE FINDINGS OF GUILTY TO ADDITIONAL CHARGE III [sic] AND ITS SPECIFICATIONS ARE UNCLEAR AND SHOULD NOT BE AFFIRMED BY THIS COURT. 


We find that the discrepancy between the charges and specifications and the findings announced by the military judge requires corrective action on our part.


The appellant was charged, inter alia, with two additional charges:  Additional Charge I involving three specifications of aggravated assault on a child under six​teen, and Additional Charge II involving one specification of aggravated assault on the same child.  According to the record of proceedings, the military judge entered findings, inter alia, as follows:  “Of the Additional Charge and Specifications, Guilty” (emphasis added).  No one questioned these findings; no one pointed out that the appellant was charged with two additional charges, and no one sought to clarify the findings during or after trial.  The convening authority approved findings of guilty for the original charges and for Additional Charge I and Additional Charge II.


The government characterizes the military judge’s announcement of findings as an ambiguity which is a minor irregularity and a mere defect in form.  The govern​ment seeks to resolve the ambiguity and salvage the situation by presenting us with two affidavits from the military judge, now retired, and from the court reporter, ex​plaining away the error.  


Counsel for the appellant agree that an ambiguity exists but assert that the military judge’s intent is not clear from the record.  Counsel oppose our considera​tion of the proposed government appellate exhibits, characterizing them as an at​tempted de facto proceeding in revision.  See generally Rule for Courts-Martial 1102 [hereinafter R.C.M.].  Counsel ask us to set aside the findings of guilty as to Additional Charge II and its specification.


However the proposed appellate exhibits are characterized, we will not con​sider these extra-record materials.  The procedures set out in the Manual for Courts-Martial for correcting erroneous or ambiguous findings were not utilized in this case, and their availability has long since lapsed.  We are bound by the authenticated rec​ord of proceedings, which both counsel agree is accurate.  While affidavits may be appropriate to supplement the record of proceedings in some situations, this is not one of them.  See generally United States v. Roberts, 7 U.S.C.M.A. 322, 22 C.M.R. 112 (1956); United States v. McCarthy, 24 M.J. 841, 842-43 (A.F.C.M.R. 1987),  aff’d 27 M.J. 320 (C.M.A. 1988). 

A verdict must be certain and convey a definite meaning free from any ambigu​ity.  United States v. Read, 29 M.J. 690 (A.C.M.R. 1989), pet. denied, 30 M.J. 34 (C.M.A. 1990); United States v. Dilday, 47 C.M.R. 172 (A.C.M.R. 1973).  The ac​cused’s right to an announcement of findings in open court is a substantial one. United States v. Boland, 20 U.S.C.M.A. 83, 42 C.M.R. 275 (1970); Dilday, 47 C.M.R. at 174.  The findings must be announced in the presence of all parties.  R.C.M. 922(a).  If there is an erroneous announcement of findings, the error may be corrected by a new an​nouncement which must occur before final adjournment of the court-martial.  R.C.M. 922(d).  Assuming arguendo that erroneous or ambiguous findings may be corrected or clarified after adjournment of the court-martial, the procedures set out in R.C.M. 1102(d) were not utilized in this case, and became un​available after the convening authority took action in this case.  


After reviewing the respective briefs of counsel, we agree generally with the appellant’s position.  Our review of the record indicates that the military judge en​tered findings of guilty to one additional charge and its specifications, and that only Additional Charge I had multiple specifications.  It therefore is clear that he entered no findings as to Additional Charge II.  His failure to enter findings of guilty to Additional Charge II and its Specification was an erroneous announcement of find​ings, which error was not corrected before the final adjournment of the court-martial.  Further, no timely post-trial corrective action, such as a proceeding in revision, was taken in this case.  


Assuming arguendo that the announcement was a mere ambiguity, we would resolve that ambiguity in favor of the appellant.


The findings of guilty of  Additional Charge II and its Specification are set aside and that Specification and Additional Charge II are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error

noted and the entire record, this court affirms only so much of the sentence as pro​vides for a dishonorable discharge, confinement for fourteen years and nine months, forfeiture of all pay, and reduction to Private E1. 







FOR THE COURT:







WILLIAM S. FULTON, JR.







Clerk of Court

� The number of specifications of which the appellant was convicted is at issue in this case.  It was either three or four specifications. 
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