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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of attempted larceny, absence without leave, use of controlled substances (two specifications), larceny, forgery, and false swearing in violation of Articles 80, 86, 112a, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 886, 912a, 921, 923, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for eight months.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge and confinement for six months.  Appellant was awarded eighty-five days of pretrial confinement credit against his approved sentence.

In this Article 66, UCMJ, appeal, appellant asserts the staff judge advocate (SJA) misadvised the convening authority regarding the maximum punishment that could have been imposed at appellant's court-martial, and in doing so materially prejudiced appellant's substantial rights.  We agree with appellant and grant relief in our decretal paragraph. 

BACKGROUND

Appellant was convicted at a special court-martial empowered to adjudge a bad-conduct discharge.  The maximum confinement authorized in appellant’s case was a bad-conduct discharge, confinement for one year, forfeiture of two-thirds pay per month for twelve months, and a fine.  Appellant was a Private E1 at the time of his court-martial.  The SJA’s recommendation (SJAR), however, erroneously advised the convening authority that the maximum punishment that could have been imposed in appellant's case was a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1. 

DISCUSSION

Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3) enumerates the required contents of the SJAR.  A summary of the maximum sentence that could have been imposed at the court-martial is not required, but it may be included as an optional matter if deemed appropriate by the SJA.  R.C.M. 1106(d)(5).  In this case, the SJAR erroneously advised the convening authority regarding the maximum punishment that could have been imposed at appellant’s court-martial.  Appellant’s detailed trial defense counsel failed to note this error in his R.C.M. 1105 and 1106 response to the SJAR.  In the absence of plain error, such failure to comment waives a later claim of error.  R.C.M. 1106(f)(6).  

In United States v. Wheelus, 49 M.J. 283 (C.A.A.F. 1998), our superior court set forth a process for appellate review of SJAR errors.  “First, an appellant must allege the error at the Court of Criminal Appeals.”  Wheelus, 49 M.J. at 288.  This means that if the appellant fails to address the alleged error pursuant to R.C.M. 1106(f)(4), appellate defense counsel must assign the alleged SJAR deficiency as an error in a brief to this court.  Appellate defense counsel has barely done so.  “Second, an appellant must allege prejudice as a result of the error.”  Id.  Essentially, appellate counsel must describe how the alleged omission or misstatement or other SJAR error, uncorrected before action, had some effect on that action which detrimentally impacted appellant.  If appellant “makes some colorable showing of possible prejudice” in connection with this second prong, “the Court of Criminal Appeals must either provide meaningful relief or return the case to the Judge Advocate General concerned for a . . . new post-trial recommendation and action.”  Wheelus, 49 M.J. at 289.  “Third, an appellant must show what he would do to resolve the error if given such an opportunity.”  Wheelus, 49 M.J. at 288.  Accordingly, appellant must request a form of relief, such as a new review and action, that is within this court’s broad Article 66(c), UCMJ, authority.  
In the present case, appellate defense counsel asserts as error the incorrect SJAR and alleges prejudice as a consequence of this error.  “[P]ost-trial clemency still plays a vital role in the military justice system—even where pretrial agreements have been struck.”  Wheelus, 49 M.J. at 287.  The convening authority, who is in the best position to evaluate information relevant to clemency, assumes a judicial type role when performing his post-trial duties.  He may grant mercy by reducing appellant’s sentence pursuant to his “command prerogative.”  UCMJ art. 60(c)(1).  Thus, when deciding what action to take on a sentence, “‘justice generally requires consideration of more than the particular acts by which the crime was committed and that there be taken into account the circumstances of the offense together with the character and propensities of the offender.’”  United States v. Green, 37 M.J. 380, 385 (C.M.A. 1993) (quoting Pennsylvania ex rel. Sullivan v. Ashe, 302 U.S. 51, 55 (1937)).  In this case, based upon the SJAR’s incorrect statement of the maximum sentence, it appears that appellant had already received a significant reduction in both the type of discharge and amount of confinement adjudged.  This misinformation could influence the convening authority to forego granting appellant clemency.  Thus, appellant was possibly prejudiced.  Since appellant satisfies the Wheelus threshold for relief in cases of a SJAR error and “makes some colorable showing of possible prejudice” as a consequence of the SJAR error, the Article 59(a), UCMJ, standard of material prejudice to a substantial right is satisfied.  As such, the court is bound under Articles 59(a) and 66(c), UCMJ, to either grant meaningful relief or return the case for a new review and action.  Wheelus, 49 M.J. at 289; United States v. Scalo, 59 M.J. 646 (Army Ct. Crim. App. 2003).  Accordingly, under the facts of this case, appellant merits relief.( 
DECISION

The action of the convening authority, dated 13 February 2003, is set aside. The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Judge CLEVENGER concurs.

CHAPMAN, Senior Judge, dissenting:


I respectfully dissent.  I conclude that the error in the staff judge advocate’s post-trial recommendation (SJAR) did not create a colorable showing of possible prejudice; thus, no relief is warranted.  I am satisfied that under the facts of this case, an accurate statement of the maximum punishment that could have been imposed in appellant’s case would not have affected the sentence as approved by the convening authority.  See United States v. Scalo, 59 M.J. 646 (Army Ct. Crim. App. 2003).

The SJAR error in no way lessens the severity of appellant’s crimes.  While living in another soldier’s home, appellant stole two checks belonging to Specialist (SPC) N and his wife.  Appellant had a friend forge SPC N’s name to one of the checks and make the check payable to appellant.  Appellant then signed the check as the endorser, uttered the check to a bank for payment, and unlawfully received $100.00 from SPC N’s account.  Appellant attempted to cash the second check in the same manner but insufficient funds in SPC N’s account prevented appellant from completing a second larceny.  During a subsequent investigation by Criminal Investigation Command agents, appellant lied under oath concerning his involvement in these crimes.  Appellant was also convicted of absence without leave and wrongful use of cocaine and marijuana.


Additionally, appellant received the benefit of a favorable pretrial agreement disapproving two months of adjudged confinement.  His approved sentence included no forfeitures, only six months of confinement, and a bad-conduct discharge.  The convening authority also approved appellant’s request to waive automatic forfeitures for six months.  Given the seriousness and number of offenses, a rather lenient sentence, and the decision to waive automatic forfeitures, the SJAR error had no possible prejudicial impact on appellant’s opportunity to obtain clemency.(  

Appellant’s offenses, his prior history of nonjudicial punishment, his lack of meaningful extenuation and mitigation evidence, and his unpersuasive clemency request make appellant an undeserving candidate for further clemency even if the SJAR advised the convening authority of the correct maximum imposable punishment.


Thus, I would hold that the SJAR error did not materially prejudice a substantial right of appellant.  See UCMJ art. 59(a); United States v. Wheelus, 49 M.J. 283 (C.A.A.F. 1998).  I would affirm the findings and sentence.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The SJAR contains a number of other errors, which can be corrected through a new review.  Appellant pled guilty by exceptions and substitutions to the Specification of Charge IV.  During the course of the court-martial, the specification was amended to reflect the plea.  Also, during the course of the court-martial, dates in the Specifications of Charges I and III were amended.  A new SJAR should reflect these amendments.





( Furthermore, the convening authority received numerous documents referring to appellant’s trial by special court-martial.  The result of trial, the Addendum to the SJAR, appellant’s request for waiver of automatic forfeitures, and the Subject Line of the SJAR all referred to appellant’s special court-martial.
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