TOPLISS – ARMY 20000607


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CANNER, HARVEY, and BARTO

Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist JASON R. TOPLISS

United States Army, Appellant

ARMY 20000607

1st Infantry Division

K. H. Clevenger, Military Judge

For Appellant:  Colonel Adele H. Odegard, JA; Lieutenant Colonel E. Allen Chandler, Jr., JA; Major Imogene M. Jamison, JA; Captain Mary E. Card, JA (on brief).

For Appellee:  Lieutenant Colonel Lauren B. Leeker, JA; Lieutenant Colonel Margaret B. Baines, JA; Major Jennifer H. McGee, JA; Captain Christopher Graveline, JA (on brief).

10 December 2002
-----------------------------------------

MEMORANDUM OPINION
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HARVEY, Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of conspiracy to possess, use, introduce,
 and distribute ecstasy;
 possession and use of ecstasy; and possession of marijuana, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fourteen months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for ten months, forfeiture of all pay and allowances, and reduction to Private E1.
This case is before the court for review under Article 66, UCMJ.  We agree with appellant’s two assignments of error.  The military judge’s findings of guilty of a portion of the conspiracy specification should be clarified to more closely correspond with his providence inquiry.  Sentencing relief is warranted.
The Specification of Charge II states that appellant conspired with Specialist Rodney D. Hillman and two other soldiers to commit an offense under the UCMJ, “to wit:  possession, use, introduction, and distribution of some amount (about 450 tablets) of methamphetamine (ecstasy), a Schedule I controlled substance, and in order to effect the object of the conspiracy [appellant] did pay Specialist Rodney D. Hillman $175.00.”  During the providence inquiry appellant stated that he gave Specialist Hillman $175.00 to purchase fifty ecstasy tablets.  Specialist Hillman and two other soldiers purchased about 400 ecstasy tablets in the Netherlands, and upon their return to Germany, provided forty ecstasy tablets to appellant.  Appellant said he had planned to and did use some of the ecstasy.  Appellant said he had not intended or planned to distribute any ecstasy.  The military judge then asked appellant, “[I]f somebody had asked you, would you have given it to them?” Appellant replied, “Yes, sir.”
We conclude that the military judge did not elicit an adequate factual basis for appellant’s guilty plea to conspiring to distribute ecstasy.  See UCMJ art. 66(c); Rule for Courts-Martial 910(e).  Additionally, the Staff Judge Advocate's post-trial recommendation (SJAR) contained a description of the conspiracy specification that included information not supported by the providence inquiry.  The SJAR also incorrectly stated that appellant was not under any pretrial restraint, despite his four- month restriction to Storck Barracks, unless under escort.  We have considered the matters asserted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


We affirm only so much of the finding of guilty of the Specification of Charge II as finds that appellant “did, at or near Illesheim, Germany, on or about 4 March 2000, conspire with Specialist Rodney D. Hillman to commit an offense under the Uniform Code of Military Justice, to wit:  wrongful possession and use of Methylenedioxy-methamphetamine 3/4 (MDMA, ecstasy), a schedule I controlled substance, and in order to effect the object of the conspiracy, the said Specialist Jason R. Topliss did pay Specialist Rodney D. Hillman $175.00 to purchase fifty tablets of ecstasy, and the said Specialist Jason R. Topliss did thereafter receive from Specialist Rodney D. Hillman forty ecstasy tablets, of which he used some or all of the ecstasy tablets.”  The remaining findings of guilty are affirmed.
Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and United States v. Wheelus, 49 M.J. 283, 289 (1998), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances for nine months, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.


Senior Judge CANNER and Judge BARTO concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.






Clerk of Court

� Concerning the conspiracy to introduce ecstasy, the words, “onto a military installation,” were not included in the conspiracy specification.  To moot any possible claim of prejudice, we will except the word, “introduction,” from the conspiracy specification in our decretal paragraph.





� The charge sheet, stipulation of fact, and providence inquiry interchangeably use the terms “methamphetamine” and “ecstasy” with respect to the drugs identified in Specifications 1 and 2 of Charge I and the Specification of Charge II.  Paragraph 10 of the stipulation of fact states that appellant’s urine sample tested positive for “methylenedioxymethamphetamine (MDMA, ecstasy).”  Regardless of whether the illicit substance was methamphetamine or Methylenedioxy-methamphetamine 3/4 (MDMA, ecstasy), appellant's guilty plea waived this issue.  See United States v. Cooper-Tyson, 37 M.J. 481, 482 (C.M.A. 1993).
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