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MEMORANDUM OPINION

-----------------------------------------
CURRIE, Judge:


A military judge, sitting as a general court-martial, convicted appellant, consistent with his pleas, of assault with a means of force likely to inflict grievous bodily harm (three specifications), in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence, less the forfeitures, and waived automatic forfeitures pursuant to Article 58b, UCMJ, for six months.  This case is before the court for mandatory review pursuant to Article 66, UCMJ.


Appellant assaulted his three-month-old son, Javon, on 9 December 1998 and 16 December 1998.  Appellant stipulated to this description of Javon’s long-term injuries:  

The doctors that have seen Javon have little hope that he will ever become a normal boy.  His brain is grossly abnormal and has atrophied.  Because of the atrophy, Javon’s brain is about 75% the size of a normal brain in a child his age.  The atrophy of Javon’s brain was caused when dead brain matter was replaced by fluid.  Portions of the brain tissue were killed when the blood from the membrane surrounding the brain leaked into Javon’s brain after the shaking.  It is the opinion of the examining physicians that Javon will suffer life-long spastic cerebral palsy and seizures.  Javon will be mentally retarded and may not be able to walk.  Javon is unable to fix his right eye to objects placed before him.  Javon’s eye doctor believes that Javon’s sight will not improve beyond 20/200[,] which is considered legally blind.  Javon continues to have difficulty hearing from one ear.  Because of Javon’s age, it is difficult to determine the long-term prognosis of his hearing and sight.

The assault on 16 December 1998 is the basis for Specifications 2 and 3 of the Charge,
 which appellant now claims are multiplicious for findings or, in the alternative, an unreasonable multiplication of charges.
  At trial, appellant asked that the military judge “merge” the two specifications.  The military judge denied the request, but considered the specifications as multiplicious for sentencing.  We hold that the two specifications reflect an unreasonable multiplication of charges and will consolidate them.


Appellant stipulated to the following facts regarding the assault on 16 December:

([Specification 2 of the Charge])  On 16 December 1998, the accused was in the bedroom of his home at Aufurmtturm 1, Apt 7, Dettelbach, Germany, with his 3 month old son, Javon.  At approximately 1600 hours the accused grabbed Javon and lifted Javon out of the crib.  The accused shook Javon by squeezing him around the ribs and moving him back and forth rapidly.  The accused was squeezing Javon with such force that 4 ribs fractured.  The accused realized, at the time, that he was squeezing Javon with substantial force.  The accused admits that the force used to squeeze Javon’s chest was a force likely to cause and did cause grievous bodily harm in the nature of broken ribs.  The accused admits that he squeezed Javon with such force that the reasonable and foreseeable consequence of his actions was grievous bodily harm to Javon.  The accused further admits and agrees that he recklessly and grossly disregarded the foreseeable results to Javon while squeezing Javon in this manner.  The accused admits that in squeezing Javon with such force he was culpably negligent.  Dr. Allan Truax, a radiologist with the 67th CSH in Wurzburg, described the force necessary to break a child’s ribs as a force similar to that [needed] to break 4 pencils bundled together.

([Specification 3 of the Charge])  The accused was shaking Javon with such force that Javon suffered intercranial bleeding and retinal hemorrhaging.  The accused realized, at the time, that he was shaking Javon with substantial force.  The accused, at the time, however, did not realize that he had induced intercranial bleeding and retinal hemorrhaging.  The accused shook Javon with such force that the reasonable and foreseeable consequence of his actions was grievous bodily harm.  The accused recklessly and grossly disregarded the foreseeable results to Javon while shaking Javon in this manner.  The accused admits that in shaking Javon with such force he was culpably negligent.  The accused further admits that the force used to shake Javon was a force likely to cause and did cause grievous bodily harm in the nature of intercranial bleeding and retinal hemorrhaging.  The intercranial bleeding and retinal hemorrhaging caused by the manner in which the accused shook Javon is the direct cause of the seizures, permanent brain damage, loss of vision and loss of hearing Javon sustained.  The U.S. Department of Justice, “Portable Guide to Investigating Child Abuse,” describes the shaking necessary to cause the severe nature of the injuries seen in Javon when seen by an observer watching this type of shaking as “as hard as the shaker was humanly capable of shaking the baby” or “hard enough that it appeared the baby’s head would come off.”  Doctors explain that the force of this type of shaking causes an infant’s head to snap back and forth alternating between slamming against his chest and shoulders.  Because Javon was only 3 months old, his neck muscles lacked the control necessary to resist the shaking.         

During the military judge’s inquiry into appellant’s plea as required by United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969), appellant stated that on 16 December 1998 he was squeezing his son “while [he] was shaking him.”  A moment later, the military judge asked:

MJ:  So you’re squeezing him and you’re shaking him at        the same time, basically?

ACC:  Yes, Your Honor.

MJ:  How long did that go on?

ACC:  Honestly, I can’t remember.  It was just—I was just            really upset and scared.

The stipulation of fact and the Care inquiry establish that appellant’s acts of squeezing and shaking his infant son were a single criminal course of conduct and were committed simultaneously, in the same place, and against the same victim.  Accordingly, under the facts of this case, we hold relief is warranted.  See United States v. Morris, 18 M.J. 450 (C.M.A. 1984) (“When Congress enacted Article 128, it did not intend that, in a single altercation between two people, each blow might be separately charged as an assault.”); United States v. Rushing, 11 M.J. 95, 98 (C.M.A. 1981) (holding two assault specifications multiplicious where the acts “were so united in time, circumstance, and impulse in regard to a single person as to constitute a single offense”); see generally United States v. Quiroz, 55 M.J. 334, 336-38 (2001); Rule for Courts-Martial 307(c)(4) discussion.

Appellant, however, was not prejudiced as the military judge explicitly considered the two specifications multiplicious for sentencing purposes.  UCMJ art. 59(a).  We also hold that the approved sentence is appropriate for this accused and these offenses.  UCMJ art. 66(c).  The injuries appellant inflicted on his infant son are severe and permanent, and he used great force to this end.

We have considered appellant’s remaining assigned error and the matters submitted by him pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.    

Specifications 2 and 3 of the Charge are consolidated by inserting after the word “ribcage” in Specification 2 the words “and shaking him.”  The finding of guilty of Specification 2 of the Charge, as so amended, is affirmed.  The finding of guilty of Specification 3 of the Charge is set aside and that Specification is dismissed.  The remaining findings of guilty and the sentence are affirmed.

Senior Judge MERCK and Judge JOHNSON concur.      

FOR THE COURT:

JOSEPH E. ROSS

Colonel, JA







Clerk of Court

�  These specifications originally read as Specification 3 of Charge I and the Specification of Charge II, but were amended at trial and renumbered as Specifications 2 and 3 of the Charge, respectively.





�  Specifications 2 and 3 of the Charge read as follows:





	2.  In that Sergeant James E. Bryant, U.S. Army, did, at or near Kitzingen, Germany, on or about 16 December 1998, commit an assault upon Javon E. Bryant by squeezing his ribcage with a force likely to produce death or grievous bodily harm.





	3.  In that Sergeant James E. Bryant, U.S. Army, did, at or near Kitzingen, Germany, on or about 16 December 1998, commit an assault upon Javon E. Bryant by shaking him with a force likely to produce death or grievous bodily harm. 
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