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MEMORANDUM OPINION
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STOCKEL, Judge

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of attempting to obtain services under false pretenses, counterfeiting U.S. currency in violation of 18 U.S.C. § 471, possessing counterfeit U.S. currency in violation of 18 U.S.C. § 470, and uttering counterfeit currency in violation of 18 U.S.C. § 472, in violation of Articles 80 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three months, forfeiture of $737.00 pay per month for three months, and reduction to Private E1.

Appellant submitted his case to this court on its merits.  In our initial review of the record, we directed appellate counsel to submit briefs on the following specified issues:

I.

WHETHER THE COURT-MARTIAL HAD JURIS-DICTION TO TRY APPELLANT FOR THE OFFENSES ALLEGED IN VIOLATION OF 18 U.S.C. §§ 471, 470, AND 472 (SPECIFICATIONS 1, 2, AND 3 OF CHARGE II).  See, e.g., United States v. Scholten, 17 M.J.171 (C.M.A. 1984); United States v. Cream, 58 M.J. 750 (N.M.Ct.Crim.App. 2003). 

II.

WHETHER THE MILITARY JUDGE’S SUA SPONTE INCLUSION OF 18 U.S.C. § 474 IN HIS DISCUSSION OF THE ELEMENTS OF SPECIFICATION 2 OF CHARGE II WAS PREJUDICIAL TO APPELLANT.
 

III.

WHETHER THE MILITARY JUDGE’S PROVIDENCE INQUIRY ELICITED A SUFFICIENT FACTUAL BASIS TO ESTABLISH THAT APPELLANT COMMITTED AN OFFENSE UNDER 18 U.S.C. § 470 (SPECIFICATION 2 OF CHARGE II) OUTSIDE THE TERRITORIAL JURISDICTION OF THE UNITED STATES.

The case is before us now for review pursuant to Article 66, UCMJ.  The government concedes, and we agree, that the statutory basis for Specifications 1 and 3 of Charge II are not extraterritorial.  The government, however, asks that we affirm appellant’s conviction for the conduct underlying Specification 1 of Charge II on the basis of clause 1 of Article 134, UCMJ, and that we affirm appellant’s conviction for the conduct underlying Specification 3 of Charge II on the basis of clause 2 of Article 134, UCMJ.  Additionally, appellant asserts that Specification 2 of Charge II fails to state an offense because it fails to allege that appellant possessed the counterfeit currency with an intent to sell or otherwise use the obligation or security.
  Further, appellant argues that military judge failed to inform him that “outside the United States” was an element of Specification 2 of Charge II.  We disagree with appellant’s assertions.  We find, however, that there was an insufficient factual basis to support appellant’s guilty pleas to those portions of Specifications 1 and 2 of Charge II, regarding the making and possessing of the $50 bill.  We will direct relief in our decretal paragraph.

BACKGROUND

Appellant was assigned to B Battery, 2d Battalion, 17th Field Artillery, Camp Hovey, Korea.  In his barracks room, using his personal scanner, computer, and color printer, appellant produced a number of counterfeit $20.00 bills and, at least, one $50.00 bill.  With one of the $20.00 bills that he produced, appellant attempted to pay for a taxicab ride that he had taken on Camp Hovey, Korea.  But the taxicab driver recognized that the bill was fake and refused to accept it as payment.  

Several soldiers in appellant’s unit knew that he counterfeited money because he had openly flashed fake $20.00 bills in the barracks.  Additionally, when asked by another soldier about the counterfeit money, appellant made a fake $50.00 bill to show that he could actually print counterfeit money.

Based upon this conduct, appellant was charged with falsely making an “undetermined number of $20.00 bills and at least one $50.00 bill” in violation of Title 18 United States Code Section 471 (18 U.S.C. § 471) (Specification 1 of Charge II); possessing numerous counterfeit $20.00 bills and one counterfeit $50.00 bill in violation of 18 U.S.C. § 470 (Specification 2 of Charge II); and uttering a counterfeit $20.00 bill with the intent to defraud in violation of 18 U.S.C. § 472 (Specification 3 of Charge II).  During the providence inquiry, the military judge informed appellant that an element of each offense required, “That under the circumstances [appellant’s] conduct was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.”
DISCUSSION

In determining whether a guilty plea is provident, the standard of review is whether there is a “‘substantial basis’ in law and fact for questioning the guilty plea.” United States v. Milton, 46 M.J. 317, 318 (1997) (quoting United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  See United States v. James, 55 M.J. 297, 298 (2001); United States v. Bickley, 50 M.J. 93, 94 (1999).  If “the factual circumstances as revealed by the accused himself objectively support that plea,” the factual predicate is established.  United States v. Faircloth, 45 M.J. 172, 174 (1996) (quoting United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980)).  We review a military judge’s decision to accept a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374 (1996).  

Appellant asserts that Specifications 1 and 3 of Charge II “contain a fatal jurisdictional defect” because the specifications allege violations of 18 U.S.C. §§ 471 and 472, which apply within the territorial jurisdiction of the United States, rather than violations of 18 U.S.C. § 470 which applies extraterritorially.  “It is well settled that Congress has the authority to enact and enforce laws having effect outside the territorial limits of the United States.”  United States v. Martens, 59 M.J. 501, 503 (A.F.Ct.Crim.App. 2003) (citing EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 111 S. Ct. 1227, 113 L. Ed. 2d 274 (1991); Blackmer v. United States, 284 U.S. 421, 52 S. Ct. 252, 76 L. Ed. 375 (1932); Church v. Hubbart, 6 U.S. 187, 2 L. Ed. 249 (1804) (a nation’s “power to secure itself from injury may certainly be exercised beyond the limits of its territory”)).  We have in this case a question of statutory construction.  “The necessary locus, when not specifically defined, depends upon the purpose or intent of Congress as evinced by the description and nature of the crime and upon the territorial limitations upon the power and jurisdiction of a government to punish crime under the law of nations.”  United States v. Mosley, 14 M.J. 852, 855 (A.C.M.R. 1982).  Accordingly, the issue before us is whether Congress intended 18 U.S.C. §§ 471 and 472 to apply to acts committed outside the United States.  The fact that Congress clearly granted extraterritorial application to 18 U.S.C. § 470, while it omitted a similar grant in 18 U.S.C. §§ 471 and 472, though all sections regulate counterfeiting, evinces Congress’ intent that sections 471 and 472 were not intended to be applied extraterritorially.
  United States v. Gladue, 4 M.J. 1, 5 (C.M.A. 1977).  The statutory framework compels the conclusion that Congress intended that only 18 U.S.C. § 470 be applied extraterritorially.

This conclusion, however, is not dispositive of the issue before us.  
Conduct is punishable under Article 134, [UCMJ], if it prejudices “good order and discipline in the armed forces” [clause 1], if it is “of a nature to bring discredit upon the armed forces” [clause 2], or if it is a crime or offense not capital [clause 3].  The three clauses do not create separate offenses, but rather provide alternative ways of proving the criminal nature of the charged misconduct.
United States v. Connor, 58 M.J. 450, 452 (C.A.A.F. 2003) (citing United States v. Sapp, 53 M.J. 90, 92 (C.A.A.F. 2002)).  In appellant’s case, the military judge listed as an element of each offense, “That under the circumstances [appellant’s] conduct was to the prejudice of good order and discipline in the armed forces, or was of a nature to bring discredit upon the armed forces.”  The military judge and appellant then discussed the service discrediting nature of making and possessing counterfeit money and further discussed how appellant’s conduct was prejudicial to good order and discipline.  Accordingly, appellant’s admissions, during the providence inquiry, that his conduct was of a nature to bring discredit upon the armed forces and was prejudicial to good order and discipline were sufficient to establish violations under clauses 1 and 2 of Article 134, UCMJ.
  See United States v. Mason, 60 M.J. 15 (C.A.A.F. 2004).

However, appellant failed to provide a sufficient factual basis demonstrating that he had the requisite intent to defraud when he made the $50 bill (Specification 1 of Charge II).  A necessary element of this offense is that appellant must have intended to either defraud the United States or any person.  See Crouch v. United States, 298 F. 437, 439 (6th Cir. 1924).  Appellant’s explanation fails to demonstrate the requisite intent with regard to the counterfeit $50.00 bill.
  Further, based upon our review of the record, appellant provided a sufficient factual basis for only one counterfeit $20.00 bill rather than an undetermined number of counterfeit $20.00 bills, as alleged in Specification 1 of Charge II.  Moreover, in Specification 2 of Charge II, appellant failed to provide a sufficient factual basis that he had the intent to sell or otherwise use the $50.00 bill or more than one $20.00, as required by 18 U.S.C. § 470.  

If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (1999) (quoting United States v. Taylor, 47 M.J. 322, 324 (1997).  In curing the error through reassessment, we “‘must assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 307-08 (quoting United States Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  For the purpose of our Sales analysis, we note that the error in this case failed to affect the fundamental facts of the appellant’s criminal acts.  Appellant offered little evidence concerning his military service and was described as an immature non-commissioned officer. Additionally, the military judge considered Specifications 1 and 2 of Charge II as one for sentencing and he considered Specification 2 of Charge I and Specification 3 of Charge II as one for sentencing. 

DECISION

Accordingly, the court affirms only so much of the findings of guilty:

Of Specification 1 of Charge II as finds that appellant, did at or near Camp Hovey, Korea, between 1 April 2002 and 17 April 2002, with the intent to defraud falsely make one counterfeit $20 bill, an obligation or other security of the United States in violation of Article 134, UCMJ.  

Of Specification 2 of Charge II as finds appellant, did at or near Camp Hovey, Korea, between 1 April 2002 and 17 April 2002, with the intent to use, possess one counterfeit $20 bill, an obligation or other security of the United States in violation of Article 134, UCMJ.  

The remaining findings of guilty are affirmed.  Reassessing the sentence based upon the errors noted, the entire record, and the principles of United States v. Sales, the court affirms the sentence. 

Senior Judge CHAPMAN and Judge CLEVENGER concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

�  Given our disposition of this case, we need not decide this issue. 





� Our superior court has viewed defective specifications with maximum liberality when an appellant pleads guilty to the offense and only challenges the specification for the first time on appeal.  United States v. Brecheen, 27 M.J. 67 (C.M.A. 1988); United States v. Watkins, 21 M.J. 208 (C.M.A. 1986).  “Under such circumstances, a specification need not expressly allege all elements of an offense, but it must at least aver all elements by implication.”  United States v. Bryant, 30 M.J. 72, 73 (C.M.A. 1990).  Further, upon such a challenge, an appellant must show substantial prejudice, demonstrating that the charge was “‘so obviously defective that by no reasonable construction can it be said to charge the offense for which conviction was had. ’”  Watkins, 21 M.J. at 210 (quoting United States v. Thompson, 356 F.2d 216, 226 (2d Cir.1965), cert. denied, 384 U.S. 964, 86 S. Ct. 1591, 16 L. Ed. 2d 675 (1966)); Bryant, 30 M.J. at 73.  Where an offense is charged under clause 3 of Article 134, UCMJ, the failure to allege facts essential to the charged offense may make the specification legally insufficient to charge an offense.  United States v. Mayo, 12 M.J. 286, 288-289 (C.M.A. 1982).  Unlike the accused in Mayo, here, appellant pleaded guilty to the specification that he now argues is fatally defective.  In essence, a specification must provide notice to an accused of the criminal offense against which he must defend and provide a bar against a second trial for the same offense after acquittal or conviction of the offense charged.  At trial, appellant’s counsel did not question the adequacy of Specification 2 of Charge II nor did counsel move to have the specification made more definite and certain or move to dismiss the specification.  Appellant pleaded guilty to the challenged specification and did not indicate in any way that he was misled by the language in the specification.  After announcement of appellant’s pleas of guilty, the military judge enumerated the elements of the offense to which appellant had pleaded.  As to the first and second elements, the military judge stated:





(1) That . . . [appellant] willfully and wrongfully possessed numerous counterfeit twenty-dollar bills and one counterfeit fifty-dollar bill, obligations or other securities of the United States;





(2)  That [appellant] did so with the intent to sell or otherwise use the counterfeit bills, and [appellant] knew at the time the bills were counterfeit and not genuine . . .�


Appellant responded that he understood the offenses, to include Specification 2 of Charge II, and he admitted that the elements correctly described his conduct.  Accordingly, appellant has failed to show substantial prejudice demonstrating that the charge was “‘so obviously defective that by no reasonable construction can it be said to charge the offense for which conviction was had. ’”  Watkins, supra.





� If an act committed in the United States constitutes a violation of 18 U.S.C. § 471, then it is punishable outside the United States under 18 U.S.C. § 470.  The government concedes that a jurisdictional basis was not established because section 470 was not alleged in Specification 1 of Charge II.  Acts proscribed under 18 U.S.C. § 472, however, are not encompassed in 18 U.S.C. § 470.


� Appellant also admitted a sufficient factual basis to support his conviction to Specification 2 of Charge II under either clause 1 or 2 of Article 134, UCMJ.





� Our superior court held that an improvident plea to a clause 3 offense, based on a federal child pornography statute, may be upheld as provident under clauses 1 and 2 of Article 134.





� Appellant informed the military judge, 





[A specialist] didn’t think that I could actually print out counterfeit money.  He had heard it from my section chief, and some other people in the barracks.  So I had a fifty-dollar bill which I had got from the bowling alley playing the slot machines, and I took that and I scanned it and then I printed one copy of that out, just to show him.  It was just a fifty on a full sheet of paper.  I didn’t think it would do no harm to let him keep it . . . .
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