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MEMORANDUM OPINION
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JOHNSON, Judge:
A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of use of marijuana and distribution of marijuana (three specifications), in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, reduction to Private E1, and a fine of $1000.00.  The pretrial agreement provided that the convening authority would approve no adjudged confinement in excess of eighteen months and no discharge in excess of a bad-conduct discharge.  All other lawful punishments could be approved.  Accordingly, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, reduction to Private E1, and a fine of $1000.00.  This case is before this court for mandatory review under Article 66, UCMJ.
During the providence inquiry, the military judge asked the assistant trial counsel for the maximum permissible punishment based upon appellant’s pleas of guilty.  The assistant trial counsel responded, “Your Honor, we calculated the maximum punishment is [sic] reduction to E1, forfeiture of all pay and allowances, 47 years confinement, and a dishonorable discharge.”  The military judge asked, “What about a fine?”  The assistant trial counsel said, “The government doesn’t plan to ask for a fine in this instance.”  The military judge stated that the issue was whether a fine would be a lawful punishment, not whether the government would request a fine.  Thereafter, both the assistant trial counsel and trial defense counsel agreed that a fine was a lawful punishment.  The military judge then informed appellant that, based upon his pleas, the maximum permissible punishment was a dishonorable discharge, confinement for forty-seven years, forfeiture of all pay and allowances, reduction to Private E1, and a fine.(  When the military judge asked appellant if he had any questions about the maximum sentence authorized, appellant said, “No, sir.” 
Later in the providence inquiry, the military judge discussed the provisions of appellant’s pretrial agreement.  One paragraph of the agreement stated,  “I understand the maximum punishment that may be imposed upon me as a result of my plea of guilty to the above-listed charge is reduction to PVT [E1], 47 years confinement, forfeiture of all pay and allowances, and a Dishonorable Discharge.” The military judge’s discussion with appellant about this provision consisted of this question only: “On the next page of your offer to plead guilty, in paragraph 4, it says, you understand what the maximum punishment in this case is.  We have already talked about that.  Do you have any questions about the maximum punishment?” Appellant said, “No, sir.”  The military judge did not ask appellant if he knew whether a fine could be adjudged when he entered in the pretrial agreement.
After the military judge sentenced appellant, he reviewed the quantum portion of the pretrial agreement and stated that the convening authority could approve a sentence of a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, reduction to Private E1, and a fine of $1000.00.  Although both the trial counsel and the trial defense counsel stated that they agreed with the court, the military judge did not ask for or obtain appellant’s agreement with his interpretation.    
In United States v. Williams, 18 M.J. 186, 189 (C.M.A. 1984), our superior court stated:
[U]nless the pretrial agreement specifically mentions the possibility of a fine or there is other evidence that the accused was aware that a fine could be imposed, a general court-martial may not include a fine in addition to total forfeitures in a guilty-plea case unless the possibility of a fine has been made known to the accused during the providence inquiry.

Later, in United States v. Edwards, 20 M.J. 439 (C.M.A. 1985), the court extended the rationale of Williams to include cases in which the military judge informed the accused that a fine could be adjudged, but the pretrial agreement did not mention a fine.  The court reasoned: 
[A] pretrial agreement not only may fail to provide notice that a fine is imposable but may also have the practical effect of negating the impact of the judge’s advice. 


For example, if an agreement purports to encompass every element of the maximum sentence which the convening authority will approve, then—despite the military judge’s properly advising an accused pursuant to Williams—it is foreseeable that the accused will believe that the judge may adjudge a fine but that, thereafter, the convening authority must disapprove it in accord with the pretrial agreement.  In that event, . . .the accused will have entered his guilty plea under a misapprehension about the penalty he may have to pay.  
Id.  The court pointed out that the military judge, upon reviewing the pretrial agreement with Edwards after announcing the sentence, did not “ascertain[] on the record that Edwards believed that total forfeitures and a fine could be approved by the convening authority. . . .”  Id. at 440.   The court refused to speculate as to Edwards’ understanding of the terms of his pretrial agreement and set aside the fine.  Id.  
It is clear from this record that, before trial, the convening authority, the defense counsel, and appellant did not anticipate a fine as a possible punishment.  The offer portion of the pretrial agreement explicitly outlined the maximum punishment that could be adjudged:  a dishonorable discharge, confinement for forty-seven years, forfeiture of all pay and allowances, and reduction to Private E1.  The quantum portion of the pretrial agreement did not address a fine.  At trial, when questioned by the military judge as to the maximum permissible punishment, the assistant trial counsel responded with the sentence as stated in the offer portion of the pretrial agreement.  When asked about the appropriateness of a fine, the assistant trial counsel stated to the military judge that she did not plan to argue for a fine.        
In United States v. King, our superior court stated,  “[T]he trial judge must shoulder the primary responsibility for assuring on the record that an accused understands the meaning and effect of each condition as well as the sentence limitations imposed by any existing pretrial agreement.”  3 M.J. 458 (C.M.A. 1977) (quoting United States v. Elmore, 1 M.J. 262, 264 (C.M.A. 1976) (Fletcher, C.J., concurring)).  In this case, the military judge left unclear whether appellant understood the meaning and effect of his agreement with the convening authority, and whether appellant “entered his guilty plea[s] under a misapprehension about the penalty he [might] have to pay.”  Edwards, 20 M.J. at 439.  The belief of appellant’s defense counsel was insufficient.  We will give appellant the benefit of his pretrial agreement in our decretal paragraph. 
We have considered the matter raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find it to be without merit.  
The findings of guilty are affirmed.  Reassessing the sentence based upon the error noted and the entire record, we affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.

Senior Judge CURRIE and Judge MOORE concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

( The military judge opined that a fine was a lawful punishment because appellant had been unjustly enriched through his sale of marijuana.  See Rule for Courts-Martial 1003(b)(3) discussion.
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