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MEMORANDUM OPINION
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JOHNSON, Judge:*

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of premeditated murder, forcible sodomy of a child under sixteen years of age, and indecent acts with a child under sixteen years of age, in violation of Articles 118, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 918, 925, and 934 [hereinafter UCMJ].  A panel composed of officer members sentenced appellant to a dishonorable discharge, confinement for life without eligibility for parole, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence.  This case is before the court for review pursuant to Article 66, UCMJ.  


Appellant asserts, inter alia, that the “military judge’s instruction that clemency action could conceivably be taken if they imposed a sentence of
*Judge Johnson took final action before his reassignment.

confinement for life without eligibility for parole relieved the members of their responsibility to determine what an appropriate sentence should be.”  We disagree.

In his guilty plea, appellant stipulated to the following facts.  As a weapons squad leader assigned to the 504th Parachute Infantry Regiment, 82d Airborne Division, appellant deployed to Kosovo in September of 1999.  His unit provided patrols in a sector of war-torn Kosovo.  
On at least five separate occasions, [appellant] mentioned to members of his squad that it would be easy to “nab a little girl and rape her.”  On one occasion, [appellant] stated that he could “grab a little girl and rape her, but [he] would have to kill the girl to get away with it so [he could] blame it on the Serbs.”  On another occasion, [appellant] told a member of his squad that when his unit was transitioning with a follow-on unit, he could “go into one of the homes with a single mother and a little girl.  [He would] incapacitate the mother and force [himself] on the little girl and make her have sex with [him].  [He] would kill the girl and dump her body in a well so her body would not be found until after [he was] gone, so [he wouldn’t] get caught.”  

[] While patrolling with his squad, [appellant] would look at girls aged 13-15, and he would tell members of his squad that he “wanted to fuck them up the ass.”  He frequently talked to members of his squad about wanting to “fuck little girls before they became old, sexually experienced, and worthless.”  While on patrol, [appellant] would grab the breasts and buttocks of small girls and tell his soldiers that he was going to get “more,” referring to sex, from the girls.  

During a patrol in the remote countryside, six miles from the city of Vitina, members of appellant’s squad heard him say, “[Y]ou could dump a body out here and no one would ever find it.”


On 13 January 2000, appellant left his temporary command post in Vitina to look for a woman he had flirted with earlier.  Appellant wanted to have sex with her, but he could not find her in the apartment building where she lived.  Appellant then searched the apartment building door-to-door looking for other women or girls.  He eventually saw eleven-year-old MS.  Appellant took MS down into the basement of the apartment building.  MS trusted appellant and willingly followed him because appellant was an American soldier.  MS viewed American soldiers as saviors because her family left their impoverished home in a remote area of Kosovo and moved to Vitina to receive international aid which the American soldiers helped provide. 

In a secluded part of the basement, appellant placed his hand on MS’s breast.  While she struggled and fought back, appellant, who weighed twice as much as MS, ripped her pants down to her ankles and forcibly inserted his finger into her vagina.  Appellant then flipped MS onto her bare knees, and with her face pinned to the floor, appellant inserted his penis into MS’s anus.  MS tried to fight off the attack and cried for help, but as one of the strongest soldiers in his company, appellant was too powerful for her.  Appellant then ejaculated into MS’s anus and on her leg.  The force that appellant used to sodomize MS and to hold her down ripped the tissue around her anus and scratched the flesh off the left side of her face.  

While appellant put his clothes back on, MS yelled.  Appellant attempted to restrain her.  She resisted and began to yell louder.  Appellant then decided to kill MS.  He choked her by forcing his arm around her neck in a headlock position.  He then lifted her body off the floor as he choked her.  After she stopped breathing, appellant dropped MS’s lifeless body onto the floor.  The force with which he dropped her fractured her skull.  
MS’s body continued to make noises, causing appellant to believe that she was still alive.  In response, appellant stepped on MS’s head, neck, and shoulders.  While doing so, he grabbed the pipes hanging from the ceiling of the basement “and violently ground down on [MS’s] head and neck with all his weight until she stopped making any noise.”  The pressure appellant exerted on MS’s head caused her hair barrettes to slice into her scalp.  After appellant was confident that MS was dead, he placed her body into two large bags.  He threw bricks on top of her body and spread trash to cover up the bloodstains.  Appellant then returned to his squad.
Later that day, appellant received a call to establish a checkpoint in Vitina.  He saw it as an opportunity to move MS’s body   He got into a High Mobility Multipurpose Wheeled Vehicle (HMMWV) that belonged to another squad.  He told the squad leader that he needed the HMMWV for a special mission and brought along Private First Class (PFC) S.  Appellant told PFC S they were on a secret operation.  Appellant drove back to the apartment building and loaded MS’s body in the back of the HMMWV.  Appellant then drove to the remote area in the countryside where his squad had patrolled earlier.  Appellant and PFC S buried MS’s body under the snow on a small plateau of a steep hill.  Private First Class S helped appellant because he was afraid that appellant would become violent if he did not assist him.  On the road back to Vitina, appellant assured PFC S “it was easy to get away with things in a third world country” and told him not to worry.

After returning to the company command post, appellant went back out on patrol with his squad.  Private First Class S then reported what he had done with appellant to his chain of command.  MS’s body was recovered, and appellant was apprehended.


During voir dire and during the sentencing portion of the court-martial, the military judge provided the panel members instructions regarding the impact of clemency on a sentence of life without eligibility for parole.  He instructed the panel members as follows:

[T]his court may sentence the accused to confinement for life without eligibility for parole or confinement for life.  Therefore, any proposed legal sentence must include at least confinement for life, because that is the mandatory minimum sentence.  Now, you're advised that a sentence to confinement for life without eligibility for parole means that the accused will not be eligible for parole by any official, but it does not preclude clemency action, which might convert the sentence to one which allows parole.  A sentence to confinement for life, by comparison, means that the accused will have the possibility of earning parole from confinement under such circumstances as are or may be provided by law and regulations.  
(Emphasis added.)

Appellant asserts that the instruction regarding the possibility of clemency action confused the panel members by making it appear that both a sentence of life and a sentence of life without eligibility for parole are indistinguishable given that appellant would be eligible for parole under either sentence.  Therefore, appellant argues, this instruction improperly “relieved the members of their responsibility to determine” an appropriate sentence.  

Initially, we note that, at trial, appellant did not object to the specific language of the instruction relating to the effect of clemency on a sentence of confinement for life without eligibility for parole.  In fact, appellant, in his request for sentencing instructions, asked that the military judge instruct the panel members that “confinement for life without eligibility for parole means that the accused will not be eligible for parole by any official, but it does not preclude clemency action which might convert the sentence to one which allows parole.”  In such a case we will apply waiver unless the instruction by the military judge constituted plain error.  Rule for Courts-Martial [hereinafter R.C.M.] 920(f); see United States v. Simpson, 56 M.J. 462, 465 (C.A.A.F. 2002).
        Our superior court has stated that plain error is a doctrine that “is to be used sparingly, solely in those circumstances in which a miscarriage of justice would otherwise result.”  United States v. Strachan, 35 M.J. 362, 364 (C.M.A. 1992) (citation omitted).  “To establish plain error, appellant must demonstrate: that there was ‘error’; that such error was ‘plain, clear, or obvious’; and that the error ‘affect[ed]’ appellant’s ‘substantial rights.’”  United States v. Czekala, 42 M.J. 168, 170 (C.A.A.F. 1995) (citing United States v. Olano, 507 U.S. 725, 732-34 (1993)); see also Johnson v. United States, 520 U.S. 461, 466-67 (1997); United States v. Powell, 49 M.J. 460, 463-64 (C.A.A.F. 1998).   Here, as outlined below, we find that appellant has failed to establish that “an obvious, substantial error occurred.”  Strachan, 35 M.J. at 364.  Accordingly, appellant waived any error in the military judge’s instruction by his failure to object.
        Even if appellant had not waived this issue, we would hold that the instruction by the military judge was not error.  A military judge has a duty to give appropriate sentence instructions.  R.C.M. 1005(a).  The impact of clemency on appellant’s sentence is a collateral issue, and our superior court has rejected a bright-line rule prohibiting instructions on collateral matters.  See United States v. Duncan, 53 M.J. 494, 499 (C.A.A.F. 2000) (citing United States v. Greaves, 46 M.J. 133, 139 (C.A.A.F. 1997)).  Instead, the military judge is given broad discretion in instructing on collateral matters with the caveat that the instructions must be legally correct and tailored to the facts of the case.  Duncan, 53 M.J. at 499.  

Article 56a, UCMJ, reflects that a person sentenced to life without eligibility for parole will be confined for the remainder of that person’s life unless a higher authority grants clemency.  The Military Judges’ Benchbook was amended to adopt this provision of the UCMJ.  Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, at 94 (30 Sept. 1996) (C2, 15 Oct. 1999) [hereinafter Benchbook] (in effect at the time of appellant’s trial).  The military judge followed the Benchbook instruction.  Furthermore, the instruction provided by the military judge adequately advised the members as to the difference between a sentence to life and a sentence to life without eligibility for parole.  As for the former, an accused automatically has the possibility to earn parole.  Army Reg. 15-130, Army Clemency and Parole Board, para. 3-1(e) (23 Oct. 1998).  As for the latter, additional action in the form of clemency must be taken before an accused can earn parole.  UCMJ art. 56a(b)(1).  We conclude that the instruction given by the military judge was legally correct and tailored to the facts and circumstances of appellant’s case.  

We recognize that the instruction as provided in the Benchbook currently in use may be too expansive in that it instructs on a collateral matter.  Although we do not consider it erroneous, we suggest that the following language be deleted from the sentencing instruction for life without the eligibility for parole: “but it does not preclude clemency action which might convert the sentence to one which allows parole.”  Benchbook, at 92 (1 Apr. 2001).

We have carefully considered the remaining assigned errors and matters appellant personally submitted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

The findings of guilty and the sentence are affirmed.
Senior Judge CURRIE and Judge MOORE concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.
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