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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to her pleas, of larceny in excess of $7,000.00 in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and reduction to Private E1.  The case was submitted upon its merits* for our review under Article 66, UCMJ.


Our review disclosed that the record of trial contains only three of ninety-three Cash Meal Payment Sheets (commonly known as cash collection sheets) that were admitted at trial as Prosecution Exhibit 2.  Soldiers serving as “head counts” in the unit dining facility recorded the cash amount received from each patron on a cash collection sheet.  The head counts gave the cash and the cash collection sheets to appellant, who was responsible for tabulating the sheets and depositing the cash.


Appellant was charged with stealing $7,395.30 of these funds during a three-month period.  Appellant pled guilty, without a pretrial agreement or a stipulation of fact, to wrongfully appropriating more than $100.00 during a six-week period.  She told the military judge during the providence inquiry that she took about $6,000.00 of these funds for her personal use.


The government attempted to prove the larceny offense as charged.  The ninety-three Cash Meal Payment Sheets admitted as Prosecution Exhibit 2 were found in appellant’s desk, rather than in the unit safe where they were required to be stored.  One government witness testified that the amount on these cash collection sheets totaled $6,963.33.  Another government witness testified that the ninety-three cash collection sheets indicated that over $7,000.00 was taken.  In a sworn statement to criminal investigators, appellant admitted that she took about $6,500.00 (Prosecution Exhibit 1).


It was error not to include the complete Prosecution Exhibit 2 in appellant’s record of trial.  See UCMJ art. 54(c)(1)(A); Rule for Courts-Martial 1103(b)(2)(D)(v) [hereinafter R.C.M.].  We could return this case to the convening authority for reconstruction of the incomplete exhibit and preparation of a certificate of correction to remedy this error.  See R.C.M. 1104(d).  However, because the military judge has retired and the command is in Europe, we will not exercise that option in this case.

Instead, we will determine whether the record of trial in this case is incomplete because of the omission.  A substantial omission renders a record of trial incomplete and raises a presumption of prejudice that the government must rebut.  United States v. McCullah, 11 M.J. 234, 236-37 (C.M.A. 1981).  Under the facts of this case, we find that the omission of a complete copy of Prosecution Exhibit 2 is insubstantial and does not render this record incomplete.  However, “since in military criminal law administration the Government bears responsibility for preparing the record of trial, it is fitting that every inference be drawn against the Government with respect to the existence of prejudice because of an omission.”  McCullah, 11 M.J. at 237 (citation omitted).  Accordingly, we will moot any possible prejudice to the appellant by reducing the amount of the larceny to that which appellant admitted that she took in her sworn statement.  UCMJ art. 66(c).


The court affirms only so much of the findings of guilty of the Charge and its Specification as finds that appellant did, at or near Frankfurt, Germany, between on or about 1 November 1998 and on or about 28 January 1999, steal approximately $6,500.00 in currency, military property, the property of the U.S. Army, in violation of Article 121, Uniform Code of Military Justice.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms the sentence.


Senior Judge TOOMEY and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* After the opinion in this case was drafted but prior to its publication, appellate defense counsel submitted a supplemental brief raising the same issue discussed in this opinion.  We considered that brief prior to our final decision in this case.
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