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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of desertion, in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of $737.00 pay per month for six months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority reduced the period of confinement to three months, but otherwise approved the sentence as adjudged.  The case is before the court for review pursuant to Article 66, UCMJ.


In two assignments of error, appellant alleges that irregularities in the promulgating order justify our returning the case to the convening authority for correction.  We disagree.  First, appellant correctly points out that the promulgating order inaccurately reflects that he returned to military control on 22 October 2002 when, in fact, he remained in desertion until 22 October 2001.  Because the staff judge advocate’s recommendation (SJAR) correctly advised the convening authority of the duration of appellant’s desertion, however, this apparent typographical error in the promulgating order did not materially prejudice appellant’s substantial rights.  UCMJ art. 59.  We will correct this error by issuing a correcting certificate.


The second assignment of error raises the possibility that an improper authority issued the promulgating order.  An Assumption of Command memorandum dated 31 July 2002, attached by order of this court on 5 February 2003, satisfies us that Colonel Charles D. Cornwell was the convening authority when he properly took action on this case, and when he ordered promulgation of the result of trial.


Although not raised by appellate defense counsel as an assignment of error,
 we hold that the military judge’s incorrect explanation to appellant regarding the effect of the terms of his pretrial agreement with the convening authority requires sentence relief.

BACKGROUND


On 3 April 2002, appellant and the convening authority entered into a pretrial agreement requiring the convening authority to disapprove any adjudged confinement in excess of three months in return for appellant’s guilty plea to desertion.  The agreement affected no other lawful punishment that could be approved.


After announcing the sentence, the military judge examined the quantum portion of the pretrial agreement and correctly stated on the record the agreed upon sentence limitation—to disapprove any adjudged confinement in excess of three months.  The military judge then misadvised appellant, however, that, pursuant to the terms of the pretrial agreement, the convening authority could only approve, inter alia, forfeiture of $737.00 pay per month for three months.  The military judge asked each counsel if they agreed with his interpretation of the terms of the agreement, and both counsel replied that they agreed.  The military judge then asked appellant if that was also his understanding of the effect of the agreement, and appellant replied that it was.


The SJAR did not advise the convening authority of any limitation on the amount of forfeitures that he could approve, but without explanation, recommended that the convening authority approve “only so much of the sentence as provides for confinement for three (3) months, reduction to the grade of Private E-1, and discharge from the service with a bad-conduct discharge.”  The convening authority did approve this recommended sentence, but also approved forfeiture of $737.00 pay per month for six months.

DISCUSSION


The Manual for Courts-Martial requires the military judge to assure “[t]hat the accused understands the [pretrial] agreement; and . . . [t]hat the parties agree to” its terms.  Rule for Courts-Martial [hereinafter R.C.M.] 910(f)(4).  After imposing a sentence, the military judge must ascertain the parties’ understanding of any limitations on the sentence to assure that there is a mutual agreement.  R.C.M. 910(h)(3).  “If the military judge determines that the accused does not understand the material terms of the agreement, or that the parties disagree as to such terms, the military judge shall conform, with the consent of the Government, the agreement to the accused’s understanding or permit the accused to withdraw the plea.”  Id. 

In the instant case, the military judge misadvised appellant that the pretrial agreement placed a limit on the amount of forfeitures that could be approved.  The agreement did not require the convening authority to disapprove forfeitures in excess of two-thirds pay per month for three months.  Trial counsel, defense counsel, and appellant stated, however, that they agreed with the military judge’s interpretation of the terms of the pretrial agreement.  Although trial counsel should have immediately corrected the judge’s misstatement, he failed to do so.
  Trial counsel’s acquiescence to the military judge’s incorrect understanding of the terms of the pretrial agreement, even if through inadvertence, obligates the government to any new promise and renders such promises part of the inducement or consideration for appellant’s pleas.  Appellant is entitled to the benefit of his bargain on which his guilty pleas are based.  Santobello v. New York, 404 U.S. 257, 262-63 (1971); United States v. Smith, 56 M.J. 271, 272 (2002).  Where the government fails to fulfill these promises (in this case, the convening authority approved six months of forfeitures rather than three), appellant is entitled to specific performance of the agreement or an opportunity to withdraw from the plea.  See Santobello, 404 U.S. at 263; Smith, 56 M.J. at 273; Correale v. United States, 479 F.2d 944 (1st Cir. 1973).  We will provide specific performance of the agreed upon terms of the pretrial agreement in our decretal paragraph.


We have considered the matters personally asserted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, forfeiture of $737.00 pay per month for three months, and reduction to Private E1.

Judge CLEVENGER and Judge STOCKEL concur. 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellate defense counsel did “note” the mistake in a footnote in her brief.





� Trial counsel should be alert to their obligation to protect the government’s interests by carefully listening to the military judge throughout the trial, and to bring to the attention of the military judge any inaccuracies or omissions.
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