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MEMORANDUM OPINION ON RECONSIDERATION

------------------------------------------------------------------------

Per Curiam:

Pursuant to his pleas, appellant was found guilty by a military judge sitting as a general court-martial of wrongful use of marijuana, larceny of private property (five specifications), and housebreaking in violation of Articles 112a, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 912a, 921, and 930 [hereinafter UCMJ].  The convening authority approved only so much of the adjudged sentence as provides for forfeiture of all pay and allowances, confinement for twelve months, and a bad-conduct discharge.

We initially reviewed this case pursuant to Article 66, UCMJ, and issued a decision, without comment, affirming the findings of guilty and the sentence, on 7 March 2000.  On 27 March 2000, we granted appellant's Motion for Reconsideration, vacating that decision by Order.

Appellant pleaded to, and was found guilty of, housebreaking under Article 130, UCMJ, in that he unlawfully entered the barracks room of a fellow soldier “with intent to commit a criminal offense, to wit: larceny or wrongful appropriation therein” (emphasis added).*  In his providence inquiry, appellant admitted only an intent to commit wrongful appropriation.  In his Motion for Reconsideration, appellant complains that his plea to the underlying criminal intent to commit larceny was improvident and that the findings and promulgating order should be modified.  In the interest of clarity, we will grant relief in our decretal paragraph.

The court affirms only so much of the finding of guilty of the Specification of Charge III as finds that the appellant did, at or near Fort Myer, Virginia, on or about 26 September 1998, unlawfully enter Barracks Room 118 of Building 406, Fort Myer, Virginia, the assigned room of another soldier, with intent to commit a criminal offense, to wit:  wrongful appropriation, therein.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the change noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

* Under Article 130, UCMJ, “Any person subject to this chapter who unlawfully enters the building or structure of another with intent to commit a criminal offense therein is guilty of housebreaking and shall be punished as a court-martial may direct.”  While a specification of housebreaking must include the intended crime, there is no law prohibiting the charging of underlying criminal intents in the alternative.  See, e.g., United States v. Webb, 38 M.J. 62, 68 (C.M.A. 1993) (citing State v. Boyd, 214 S.E.2d 14, 23 (N.C. 1975)) (an indictment for burglary may include, in the alternative, multiple underlying criminal intents).
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