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MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:

A general court-martial convicted appellant pursuant to his pleas of involuntary manslaughter, assault consummated by a battery, and false swearing, in violation of Articles 119, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 919, 928, and 934 [hereinafter UCMJ].  He was sentenced by a panel composed of officer and enlisted members to a dishonorable discharge, reprimand, confinement for twelve years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority reduced the period of confinement to ten years and otherwise approved the adjudged sentence.  The convening authority also credited appellant with 220 days of confinement against the sentence to confinement.  
The case is before this court for mandatory review pursuant to Article 66, UCMJ.  Appellant assigns as error the failure of the convening authority’s action to include the language of the reprimand approved and ordered executed as required by Rule for Courts-Martial [hereinafter R.C.M.] 1107(f)(4)(G).

When Major General Lovelace, the convening authority, approved the reprimand portion of the adjudged sentence, he was acting in accordance with Article 60(c)(2) and R.C.M. 1107(a).  However, he violated R.C.M. 1107(f)(4)(G) which requires that “[t]he convening authority shall include in the action any reprimand which the convening authority has ordered executed.”  Accordingly, the convening authority’s action is incomplete and erroneous.  In such instances, “the authority who took the incomplete . . . or erroneous action may be instructed by . . . [this court pursuant to Article 66, UCMJ] to withdraw the original action and substitute a corrected action.”  R.C.M. 1107(g). 

The action of the convening authority, dated 22 August 2001, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same convening authority in accordance with Article 60(c)-(e), UCMJ. 


Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
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