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MEMORANDUM OPINION
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HARVEY, Judge:

A special court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of one specification of larceny, in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  Because of an inaccurate recommendation by the acting staff judge advocate (SJA), the convening authority purported to approve findings of guilty of two specifications of larceny.  The convening authority approved the adjudged sentence to a bad-conduct discharge.  This case is before the court for automatic review under Article 66, UCMJ.

Appellant claims, the government concedes, and we agree that the convening authority erroneously approved findings of guilty for two larceny specifications.  We disagree with appellant that a new action is warranted, however, because we find that no specific prejudice was demonstrated.  We will take corrective action on the findings in our decretal paragraph.

Appellant was charged with two specifications of larceny.  Upon motion by the trial defense counsel, which was joined by the trial counsel, the military judge merged the two specifications of larceny, because both specifications pertained to items taken from a locker in a single transaction.  See United States v. Martin, 36 M.J. 315, 315-16 (C.M.A. 1993); Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 46c(1)(h)(ii).  The military judge then dismissed Specification 2 of the Charge.  The acting SJA prepared a written recommendation to the convening authority as required by Rule for Courts-Martial [hereinafter R.C.M.] 1106.  This recommendation listed two specifications of larceny under a subparagraph entitled “Charges,” and indicated that “[t]he accused’s guilt of the charges (sic) and specifications was established beyond a reasonable doubt by competent evidence of record and the findings are correct in law and fact.”  Although the acting SJA recommended approval of the sentence, he never explicitly stated the court members’ findings, nor did he recommend approval of the findings.

The trial defense counsel indicated in her R.C.M. 1105 submissions that the court members found appellant guilty of larceny for removing items from another soldier’s wall locker.  The trial defense counsel failed to comment that the acting SJA misstated the findings of the court-martial.

In his action, the convening authority approved the sentence without expressly mentioning the findings.  By approving the sentence without expressly addressing the findings, the convening authority implicitly approved the findings as reported by the acting SJA’s post-trial review.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  To the extent that the convening authority purported to approve findings of guilty of two specifications of larceny rather than one, however, his action was a nullity.  United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).

The SJA’s post-trial recommendation is required to set forth the findings adjudged by the court-martial.  R.C.M. 1106(d)(3)(A).  This recommendation must then be served on the defense counsel.  R.C.M. 1106(f)(1).  The defense counsel may submit corrections or rebuttal, bringing matters “believed to be erroneous, inadequate, or misleading” to the attention of the SJA.  R.C.M. 1106(f)(4).  This process permits the SJA to make corrections prior to the recommendation’s consideration by the convening authority.  The failure of the defense counsel to comment “shall waive later claim of error with regard to such matter in the absence of plain error.”  R.C.M. 1106(f)(6).

We view this case as one “where an appellant has not been prejudiced, even though there is clearly an error in the post-trial proceedings.”  United States v. Wheelus, 49 M.J. 283, 289 (1998); see also UCMJ art. 59(a).  Because this error originated in the SJA’s post-trial recommendation, we apply the Wheelus test that only a "'colorable showing of possible prejudice'" is necessary to establish material prejudice to the substantial rights of appellant.  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)); see also United States v. Hartfield, 53 M.J. 719, 720 (Army Ct. Crim. App. 2000).  Finally, we follow the guidance of our superior court that when a Court of Criminal Appeals finds that an appellant has not been prejudiced by an error in post-trial processing, we "preferably should say so and articulate reasons why there is no prejudice."  Wheelus, 49 M.J. at 289.

In this case, we hold that despite the incorrect summary of the “charges” in the acting SJA’s post-trial recommendation, there was no possible prejudicial impact on either appellant’s clemency request or on the convening authority’s action.  The defense counsel’s R.C.M. 1105 submission accurately described appellant’s taking as the removal of items from another soldier’s wall locker.  The convening authority specifically noted that he carefully considered the defense submission prior to taking action.  The military judge’s action in merging and dismissing one of the specifications did not alter the fact that appellant took a television and 78 compact discs of a value of about $350.00, from a locker of another soldier, with the intent to permanently deprive the victim of his property.  We are confident that, under these circumstances, there is no colorable showing of possible prejudice.  The error had no possible impact on either appellant’s clemency request or on the sentence approved by the convening authority.

We have reviewed the other assignment of error and the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The purported approval of a finding of guilty of Specification 2 of the Charge is set aside and Specification 2 of the Charge is dismissed.  The findings of guilty of the merged Specification of the Charge and the Charge are affirmed.  The sentence is affirmed.

Senior Judge TOOMEY and Judge CARTER concur.
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