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MEMORANDUM OPINION
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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of carnal knowledge, sodomy with a child under the age of sixteen on divers occasions (two specifications), indecent acts upon a child under the age of sixteen on divers occasions, indecent liberties upon a child under the age of sixteen on divers occasions, prohibited sexual conduct,
 and possession of child pornography, in violation of Articles 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.
Three errors merit discussion, and findings and sentence relief.  First, the military judge failed to elicit sufficient facts during the providence inquiry to support, in their entirety, the findings of guilty for Specifications 1 and 3 of Charge II, and Specifications 1 and 2 of Charge III.  Second, the military judge failed to amend Specification 3 of Charge III to indicate that the offense occurred on Fort Hood.  Third, the addendum to the staff judge advocate’s (SJA’s) post-trial recommendation (SJAR) to the convening authority, submitted pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1106(f)(7), failed to correctly reflect the number of sodomy convictions.

Inadequate Providence Inquiry
Facts
Appellant pleaded guilty to committing multiple sex acts upon his thirteen-year-old stepdaughter, R.C.  Appellant pleaded guilty to Specification 1 of Charge II, alleging sodomy on divers occasions by engaging in cunnilingus with R.C., and to Specification 3 of Charge II, alleging sodomy on divers occasions by engaging in fellatio with R.C.  Appellant also pleaded guilty to Specification 1 of Charge III, alleging indecent acts on divers occasions by placing his hands upon R.C.’s breasts and genital area and by inserting his finger into R.C.’s vagina, and to Specification 2 of Charge III, alleging indecent liberties on divers occasions with R.C.
During the providence inquiry, appellant only admitted a single act of sodomy by cunnilingus and a single act of sodomy by fellatio.  Although appellant admitted indecent acts on divers occasions by placing his hands upon R.C.’s genital area and by inserting his finger into her vagina, he did not admit that he touched R.C.’s breasts with his hands.  Finally, appellant only admitted to taking indecent liberties with R.C. on a single occasion.

Discussion

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual  circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citations omitted);            see R.C.M. 910(e).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, the military judge either must “resolve the apparent inconsistency or reject the [guilty] plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a); R.C.M. 910(h)(2)).  Our superior court, in United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003), reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry, stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty.  18 [U.S.]C.M.A. at 541-42. 40 C.M.R. 247 [(1969)].

“Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331.  

The military judge failed to ensure that appellant admitted to the charged multiple acts of fellatio, cunnilingus, and indecent liberties; he also failed to obtain appellant’s admission that he touched R.C.’s breasts with his hands, consistent with his guilty plea.  As such, the military judge did not meet the requirements of a Care inquiry, Article 45(a), UCMJ, and R.C.M. 910(e).  See United States v. Jordan, 57 M.J. 236, 238-39 (C.A.A.F. 2002).  We hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to portions of Specifications 1 and 3 of Charge II and Specifications 1 and 2 of Charge III.  See Prater, 32 M.J. at 436.  We will excise the unsupported portions of each specification and reassess the sentence in our decretal paragraph.  

Amendment of Specification 3 of Charge III
Specification 3 of Charge III alleges that appellant violated Article 134, UCMJ, in that he did, “at or near Fort Hood, Texas, a military installation within the special maritime and territorial jurisdiction of the United States,” (emphasis added) violate Section 25.02 of the Texas Penal Code, assimilated by Title 18 of the United States Code, Section 13.  This specification did not state that the offense actually occurred within the “special maritime and territorial jurisdiction of the United States.”    
During the providence inquiry, the military judge explained to appellant that for the court-martial to have jurisdiction over this violation of Texas law, the offense must have occurred on Fort Hood—a location over which the United States had either “exclusive or concurrent jurisdiction thereof, or any place purchased or otherwise acquired by the United States with the consent of the legislature of the state.”  Although the military judge did not explain the term “exclusive federal jurisdiction,” appellant and his defense counsel agreed that the offense occurred inside appellant’s family quarters, on Fort Hood, in an area under exclusive federal jurisdiction.
  We are satisfied that appellant was provident to this offense.  We will amend Specification 3 of Charge III to conform to the facts elicited from the providence inquiry, and to the requirements of 18 U.S.C. § 13 and MCM, 2002, Part IV, para. 60c(4)(c)(ii).       

Erroneous Findings in SJAR Addendum

The SJAR accurately states that the military judge found appellant guilty of two sodomy specifications.  The military judge dismissed the third sodomy specification.  Even though not required by the MCM,
 the SJA restated the findings of guilty in his SJAR addendum.  The SJAR addendum, however, incorrectly states that appellant was found guilty of three sodomy specifications.
  Appellant and his trial defense counsel did not have an opportunity to object to this mistake in the SJAR addendum because it was not served on them.  See R.C.M. 1105, 1106(f)(4).  Appellate defense counsel did not complain about this error.

We find that the SJAR addendum’s misstatement about the number of sodomy specifications affected the approved sentence.  See United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998) (applying a “colorable showing of possible prejudice” standard to SJAR errors raised on appeal); United States v. Scalo, 59 M.J. 646, 649-650 (Army Ct. Crim. App. 2003) (applying a “material prejudice to a substantial right” standard where incorrect SJAR not assigned as error on appeal).  We will grant relief in our decretal paragraph.
DECISION
We have considered the matters appellant has asserted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

The court affirms only so much of the finding of guilty of Specification 1 of Charge II, as finds that appellant did, at or near Fort Hood, Texas, on or between 1 January 2002 and 30 March 2002, commit sodomy with R.C., a child under the age of 16, to wit:  cunnilingus, in violation of Article 125, UCMJ.  

The court affirms only so much of the finding of guilty of Specification 3 of Charge II, as finds that appellant did, at or near Fort Hood, Texas, on or between 1 January 2002 and 30 March 2002, commit sodomy with R.C., a child under the age of 16, to wit:  fellatio, in violation of Article 125, UCMJ.
The court affirms only so much of the finding of guilty of Specification 1 of Charge III, as finds that appellant did, at or near Fort Hood, Texas, on multiple occasions, on or between 1 January 2002 and 30 March 2002, commit indecent acts upon the body of R.C., a female under 16 years of age, not the wife of the said Staff Sergeant Roger L. Hampton, by fondling her and placing his hands upon her genital area and by inserting his finger in her vagina, with the intent to arouse and gratify the sexual desires of the said R.C. and the said Staff Sergeant Roger L. Hampton, in violation of Article 134, UCMJ.  

The court affirms only so much of the finding of guilty of Specification 2 of Charge III, as finds that appellant did, at or near Fort Hood, Texas, on or between 1 January 2002 and 30 March 2002, take indecent liberties with R.C., a female under 16 years of age, not the wife of the said Staff Sergeant Roger L. Hampton, by masturbating himself and ejaculating while R.C. watched, with the intent gratify the sexual desires of the said Staff Sergeant Roger L. Hampton, in violation of Article 134, UCMJ.  

The court affirms only so much of the finding of guilty of Specification 3 of Charge III, as finds that appellant did, at Fort Hood, Texas, a military installation within the special maritime and territorial jurisdiction of the United States, and within an area under the exclusive jurisdiction of the United States, to wit:  appellant’s assigned family quarters on Fort Hood, on or between 1 January 2002 and 30 March 2002, knowingly and wrongfully commit prohibited sexual conduct by engaging in sexual intercourse with R.C., a person appellant then knew to be his stepdaughter, while the marriage creating that relationship existed, in violation of Section 25.02 of the Texas Penal Code, assimilated by Title 18 of the United States Code, Section 13, and in violation of Article 134, UCMJ. 
The remaining findings of guilty are affirmed.  Making a unitary reassessment of the sentence on the basis of all the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for 115 months, forfeiture of all pay and allowances, and reduction to Private E1.

Judge BARTO and Judge SCHENCK concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� Appellant’s conduct violated Section 25.02 of the Texas Penal Code, assimilated by 18 U.S.C. § 13, the Federal Assimilative Crimes Act.  See Manual for Courts-Martial, United States [hereinafter MCM, 2002], Part IV, para. 60c(4)(c)(ii).  Section 25.02(a)(2) prohibits sexual conduct with one’s stepchild while the marriage creating the relationship exists.  


� See United States v. Jones, 34 M.J. 270, 272 (C.M.A. 1992) (holding failure to explain exclusive jurisdiction was not reversible error where appellant discussed jurisdiction with his counsel and pleaded guilty to state statutes being assimilated); United States v. Morris, 58 M.J. 739, 743 (Army Ct. Crim. App. 2003) (discussing military judge’s responsibility to define and explain legal or technical terms and elements during providence inquiry), pet. denied, 59 M.J. 163 (C.A.A.F. 2003).  





� See R.C.M. 1106(f)(7).  





� Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Accordingly, the convening authority’s “purported approval” of findings of guilty to the third specification of sodomy (Specification 2 of Charge I) was a nullity.  United States v. Saunders, 56 M.J. 930, 936 (Army Ct. Crim. App. 2002), aff’d, 59 M.J. 1 (C.A.A.F. 2003); see Diaz, 40 M.J. at 337.
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