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MEMORANDUM OPINION

-----------------------------------------
GONZALES, Judge:


A military judge sitting as a general court-martial found the appellant guilty, in accordance with his pleas, of (1) assault consummated by a battery upon a child by unlawfully striking his daughter, SSR, with his hand and a belt and of (2) maliciously causing a child cruel and excessive pain by unlawfully striking her with his hands and a belt in violation of the Official Code of Georgia, Section 16-5-70, assimilated into Federal law by operation of Title 18, United States Code, Section 13, the Assimilative Crimes Act, in violation of Articles 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 934 (1988)[hereinafter UCMJ].  The military judge sentenced the appellant to a dishonorable discharge, confinement for nine years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only eight years of confinement, but otherwise approved the sentence as adjudged.


Before this court, the appellate asserts for the first time in his Article 66, UCMJ, appeal that the assault charge is multiplicious with the charge of maliciously causing a child cruel and excessive pain.  The government concedes this obvious plain error in findings and, without discussion, we agree.  United States v. Britton, 47 M.J. 195 (1997); United States v. Lloyd, 46 M.J. 19 (1997); United States v. Harwood, 16 M.J. 26 (1997); United States v. Albrecht, 43 M.J. 65 (1995); United States v. Weymouth, 43 M.J. 329 (1995); United States v. Wheeler, 40 M.J. 242 (1994); United States v. Teters, 37 M.J. 370 (C.M.A. 1993). 


 We note, however, that another matter warrants comment.  The quantum portion of the pretrial agreement provides that the convening authority “will not approve any part of a sentence in excess of confinement for eight years.”  The plain meaning of this provision, in the context of the adjudged sentence, is that the convening authority could only approve confinement for eight years.  Approving any other element of the adjudged sentence would be “in excess of confinement for eight years.”  Under United States v. Lanzer, 3 M.J. 60, 62 (C.M.A. 1977), we would enforce the express wording of this provision, but for the military judge’s colloquy with both parties after he announced the sentence and reviewed the quantum portion of the pretrial agreement.  

MJ:  Do I understand correctly, [defense counsel], that the convening authority can approve the dishonorable dis-charge, the reduction to E-1, the total forfeitures and con-finement for eight years?  Is that my understanding of what this means?

DC:  Yes, Your Honor.

MJ:  Is that the government’s understanding as well?

TC:  Yes, sir.

MJ:  And is that your understanding, [the appellant]?

ACC:  Yes, Your Honor.


These remarks put to rest any misunderstanding between the parties and any ambiguity in interpreting the agreement itself.  Because the understanding and intent of the parties was clarified on the record and this understanding and intent continued uncontested throughout the post-trial process and on appeal, we find the sentence as approved by the convening authority is consistent with the terms of the pretrial agreement.
  United States v. Corrierre, 20 M.J. 903, 904 (A.C.M.R. 1985).


We have also considered the appellant’s personally raised assertion, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that he received an inappropriately severe sentence.  Under the brutal and outrageous circumstances of this case,
 we find such an assertion is completely without merit.


The findings of guilty of Charge I and its Specification are set aside and Charge I and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed. 


Senior Judge EDWARDS and Judge CAIRNS concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

�In order to reflect the true understanding and intent of the parties, the quantum portion of the pretrial agreement should have stated, “will not approve any sentence to confinement in excess of eight years.”





� The appellant brutally assaulted his two-year-old daughter on divers occasions between 1 May 1996 and 23 July 1996, by whipping her with his belt and hitting her with his hands across her arms, legs, chest, buttocks, and stomach.  These beatings caused deep lacerations.  As a result of these injuries, the child temporarily stopped breathing on 23 July 1996, and had to be rushed to the hospital.    
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