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MEMORANDUM OPINION ON FURTHER REVIEW

----------------------------------------------------------------
VOWELL, Judge:


The appellant was convicted, pursuant to his pleas, of conspiracy to commit larceny of military property, wrongful disposition of military property, and larceny of military property (three specifications), in violation of Articles 81, 108, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 908, and 921 [hereinafter UCMJ].  A fourth specification of larceny of military property, to which the appellant entered a not guilty plea, was dismissed without prejudice.  A general court-martial composed of officer and enlisted members thereafter sentenced the appellant to confinement for one year, forfeiture of all pay and allowances, a bad-conduct discharge, and reduction to Private E1.  The convening authority waived forfeitures for a period of four months prior to taking action on the appellant’s case.  The convening authority thereafter reduced the confinement to nine months and approved the remainder of the sentence as adjudged.  There was no pretrial agreement.


In our initial Article 66, UCMJ, review of the appellant’s case, we found plain error in the Fort Bliss, Texas, staff judge advocate’s misstatement of the appellant’s pleas in his recommendation to the convening authority, made pursuant to Rule for Courts-Martial 1106 [hereinafter R.C.M.].  We set aside the convening authority’s action and returned the record of trial to The Judge Advocate General for a new action by the same or a different convening authority, in accordance with Article 60(c)-(d), UCMJ.  


The record of trial was sent to Fort Sill, Oklahoma, where the appellant had been confined prior to being placed on post-trial excess leave pending the completion of appellate review.  The Fort Sill staff judge advocate prepared a new post-trial recommendation pursuant to R.C.M. 1106, which was duly served on the appellant.  The appellant, in his clemency matters, reiterated much of what he asserted in his earlier submission, but did so in the context of requesting a post-trial discharge in lieu of trial by court-martial.  Additionally, the appellant noted that he had succeeded, after some initial difficulty, in securing civilian employment, and he documented his current employment as a supervisor in a communications company.  The clemency materials indicated that the appellant’s wife had given birth to another child, and that their marriage had weathered his conviction and incarceration.  The staff judge advocate recommended against granting additional clemency, and the convening authority subsequently took action.  The wording of that action necessitates this opinion and the return of this record yet again.


This case was submitted to us on its merits.  We noted, however, an ambiguity in the convening authority’s action, which reads in pertinent part:  “Only so much of the sentence as provides for reduction to the grade of Private E1, forfeiture of all pay and allowances, and confinement for 9 months is approved and, except for the part of the sentence extending to a bad-conduct discharge, will be executed.”  The problem, of course, is that the action does not explicitly approve any bad-conduct discharge.


Rule for Courts-Martial 1107(d)(1) requires that the approval or disapproval of an adjudged sentence be “explicitly stated.”  See also United States v. Schiaffo, 43 M.J. 835, 836 (Army Ct. Crim. App. 1996).  We may not find this bad-conduct discharge approved by implication.  Schiaffo, 43 M.J. at 836; see also United States v. Scott, 49 M.J. 160 (1998) (summary disposition).  Our alternatives are:  (1) to return the record of trial for clarification, pursuant to R.C.M. 1107(g), to the convening authority who took this ambiguous action; or (2) to use our Article 66(c), UCMJ, powers to construe this ambiguity in the appellant’s favor (see United States v. Wendlandt, 39 M.J. 810, 813 (A.C.M.R. 1994)).   



The time consumed in correcting such inexplicable post-trial errors as occurred in this and many other cases militates toward simply approving a sentence that does not include a punitive discharge.  Three convening authority actions are two too many, particularly when the errors involved could have been avoided by attention to detail on the part of staff judge advocates, chiefs of military justice, trial counsel, defense counsel, and senior legal administrators.  A careful reading of this action by any one of these individuals would have caught and corrected the error before the record was returned to this court for further review.  Now, nearly two and a half years after the sentence was adjudged, this appellant still sits in military limbo, neither discharged nor on active duty. 

The appellant’s well-crafted request for a post-trial administrative discharge in lieu of further processing this court-martial action makes the exercise of our  plenary Article 66(c), UCMJ, powers even more tempting, for the appellant presents significant evidence of rehabilitation in the matters he submitted.  Our role, however, is not to grant clemency, for that is the convening authority’s prerogative.  Compare UCMJ art. 60(c)(2), and R.C.M. 1107(d), with UCMJ art. 66(c).  A convening authority may disapprove a sentence in whole or in part for any reason or no reason; we may disapprove a sentence or a portion thereof only when we find error or find that the sentence is inappropriately severe.  

Reluctantly, and with trepidation over what new administrative error may be generated, we will return this record once again.  On the basis of this record, we are uncertain whether the convening authority intended to approve the bad-conduct discharge.  Although the staff judge advocate recommended such approval, she indicated that alternative actions granting some unspecified forms of clemency were attached for the convening authority’s consideration.  We decline to speculate whether the convening authority accepted her recommendation or signed a defectively prepared alternative action.  But see Scott, 49 M.J. at 160-62 (Crawford, J., dissenting).

The record of trial will be returned to the same convening authority to withdraw the action, dated 22 February 2001, and to substitute an action in accordance with Article 60(c)-(d), UCMJ, and R.C.M. 1107(g), clarifying his intention as to the discharge.  The record of trial will be returned to this court for such further disposition or review as may be required.  


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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