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MEMORANDUM OPINION

-----------------------------------------
CURRIE, Judge:


Contrary to her plea, a special court-martial composed of officer members convicted appellant of wrongful use of cocaine in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge and reduction to Private E1.  This case is before the court for automatic review pursuant to Article 66, UCMJ.

Appellant alleges that the military judge erred by admitting hearsay evidence to impeach her credibility.  Assuming error, we hold she suffered no prejudice.  We also find appellant’s remaining assignments of error and matters submitted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), to be without merit.
I


Appellant stipulated to the fact that on 22 February 1999, she participated in a 100% unit urinalysis; her urine sample tested positive for benzoylecgonine (BZE), the metabolite for cocaine; and the level of BZE in her sample was 480 nanograms.  

An expert witness testified that no substance other than cocaine can “create” BZE in the body.  The results of appellant’s urinalysis alone, however, do not establish when she ingested cocaine, the amount ingested, or whether ingestion was knowing.  

Appellant testified that she did not ingest cocaine.  She claimed that her mother gave her a box of forty Trimate tea bags eight years earlier, that she drank the last of the tea shortly before the urinalysis, and that the tea must have caused the positive result.  She was unable to provide samples of the tea for testing, and she did not retain the tea’s packaging.  Appellant also attributed a positive urinalysis for cocaine conducted one month earlier (for which she received nonjudicial punishment pursuant to Article 15, UCMJ) to drinking the same tea the night before that urinalysis.  

A defense expert witness, Doctor David Kuntz, testified that drinking Trimate tea made of coca leaves could produce a positive urinalysis for BZE because the process of “decocainizing” the coca leaves is only about 99% effective.  Doctor Kuntz was aware of only one such case based on his experience and study.  In the early 1990’s he was personally involved in that case in which a National Guard soldier purchased Trimate tea in South America and hand carried it to the United States.  He recalled that her nanogram level of BZE was less than 300, which he considered “low.”  In that case, the tea tested positive for cocaine.         

In rebuttal, Special Agent (SA) Mills, a U.S. Army Criminal Investigation Command agent, testified to impeach appellant’s credibility.  Special Agent Mills spoke to appellant’s mother during the investigation of this case.  Over appellant’s objection, SA Mills testified that appellant’s mother told him she never gave her daughter any tea.  The military judge explained to counsel that he admitted SA Mills’ testimony to impeach appellant’s credibility by contradiction.  The military judge instructed the panel that they could consider SA Mills’ testimony for “the limited purpose to determine what impeachment value you believe it has only concerning the accused’s testimony that her mother sent her tea.  You may not consider it for the truth of [her mother’s] statement that she did not send tea to the accused.”  Appellant now asserts that the military judge abused his discretion to her substantial prejudice.


Even assuming the military judge erred, we are convinced, “‘with fair assurance, after pondering all that happened without stripping the erroneous action from the whole, that the judgment was not substantially swayed by the error,’” and that SA Mills’ testimony had no substantial influence on the members’ findings.  United States v. Pollard, 38 M.J. 41, 52 (C.M.A. 1993) (quoting Kotteakos v. United States, 328 U.S. 750, 765 (1946)); see also United States v. Diaz, 45 M.J. 494, 496 (1997); UCMJ art. 59(a).  During cross-examination of SA Mills, trial defense counsel challenged the weight the members should accord his testimony by exploring the context in which the question was asked and answered.  More importantly, the evidence of appellant’s guilt properly before the court was so great as to make admission of SA Mills’ testimony harmless beyond a reasonable doubt.  In particular, the stipulation of fact; the improbability of appellant’s testimony; appellant’s positive urinalysis for cocaine use a month earlier; the remote likelihood that Trimate tea would produce a positive urinalysis result; and the almost complete lack of evidence corroborating appellant’s version of events ensured her conviction.  See Rose v. Clark, 478 U.S. 570, 579 (1986) (“Where a reviewing court can find that the record developed at trial establishes guilt beyond a reasonable doubt, the interest in fairness has been satisfied and the judgment should be affirmed.”); Harrington v. California, 395 U.S. 250, 254 (1969) (evidence of guilt properly before the court was so overwhelming as to make the admission of the inadmissible evidence harmless beyond a reasonable doubt); Kotteakos, 328 U.S. at 760; United States v. Kerr, 51 M.J. 401, 405 (1999).

II


We also have carefully reviewed the record and the evidence properly admitted and are convinced beyond a reasonable doubt of appellant’s guilt.  See United States v. Turner, 25 M.J. 324 (C.M.A. 1987); UCMJ art. 66(c); cf. United States v. Green, 55 M.J. 76, 81 (2001) (“A urinalysis properly admitted under the standards applicable to scientific evidence, when accompanied by expert testimony providing the interpretation required by Murphy, [] provides a legally sufficient basis upon which to draw the permissive inference of knowing, wrongful use, without testimony on the merits concerning physiological effects.”  (citing United States v. Murphy, 23 M.J. 310 (C.M.A. 1987)).

III


Although not raised by appellant, we also note that the staff judge advocate’s (SJA) addendum to his post-trial recommendation (PTR) is inadequate.  In her Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106 matters, appellant alleges four legal errors: that the military judge erred by admitting SA Mills’ testimony, by denying defense motions for a finding of not guilty and a mistrial, and by refusing to allow the testimony of a defense witness on a collateral matter.  The SJA did not comment on these allegations in his addendum to his PTR.


Rule for Courts-Martial 1106(d)(4) provides that, although the SJA need not examine the record of trial for legal error, he or she shall state an opinion concerning corrective action when an allegation of legal error is raised in the R.C.M. 1105 matters.  While an analysis of the SJA’s rationale is not required, some sort of minimal response stating agreement or disagreement is required.  United States v. Catrett, 55 M.J. 400, 407-08 (2001).  In this case, the SJA did not comply with this minimal requirement.  


In United States v. Hill, 27 M.J. 293, 296 (C.M.A. 1988), our superior court held that, in most instances, failure of the SJA to respond to a defense allegation of legal error “will be prejudicial and will require remand of the record to the convening authority for preparation of a suitable recommendation.”  In United States v. Welker, 44 M.J. 85, 88 (1996), however, the court indicated that, on appeal, it may examine the underlying allegations of error to determine whether the SJA’s failure to comment on them resulted in a violation of appellant’s substantial rights.  If the appellate court finds that “there is no error in the first instance at trial, we will not find prejudicial error in the failure of the SJA to respond.”  Welker, 44 M.J. at 89; see also United States v. Hamilton, 47 M.J. 32 (1997).  


In United States v. Wheelus, 49 M.J. 283, 288 (1998), our superior court established the following process to resolve claims associated with post-trial review: appellant must (1) allege error to our court; (2) assert prejudice as a result of the error; and (3) show what he or she would do to resolve the error if given the opportunity.  See also United States v. Lee, 50 M.J. 296, 298 (1999).  A material prejudice to the substantial rights of the appellant exists if there is error and appellant “‘makes some colorable showing of possible prejudice.’”  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).


In this case, we have determined that if the military judge erred by admitting SA Mills’ testimony, such error was harmless.  Likewise, we have carefully reviewed appellant’s remaining allegations of legal error and conclude they are without merit.  Thus, we further find that the SJA’s error did not prejudice appellant.  Hill, 27 M.J. at 297 (no prejudice if the alleged legal errors “lacked merit and would not have resulted in either a comment by the [SJA] favorable to [appellant] or [in] any ‘corrective action’ by the convening authority.”).

This court has stated on too many occasions that it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, addenda thereto, and in any defense response to either the recommendation or an addendum.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  Convening authorities, in particular, and the military justice system, in general, deserve better.     


The findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:

JOSEPH E. ROSS

Colonel, JA
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