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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:

A military judge convicted appellant, pursuant to his pleas, of obstructing justice, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of premeditated murder and rape, in violation of Articles 118 and 120, UCMJ, 10 U.S.C. §§ 918 and 920.  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for life without the possibility of parole, forfeiture of all pay and allowances, reduction to Private E1, and a reprimand.


This case is before us for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the government’s reply thereto, and the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We heard oral argument on 4 December 2003.  We find no basis for relief; however, appellant’s assignments of error II and III warrant comment.  

ASSIGNMENT OF ERROR II
THE MILITARY JUDGE COMMITTED REVERSIBLE ERROR IN DENYING THE DEFENSE CHALLENGE FOR CAUSE AGAINST MEMBER [COLONEL JOHN DEFREITAS III] WHO HELD STRONG NEGATIVE BELIEFS ABOUT DEFENSE COUNSEL, DESCRIBING THEM AS “LEECH[ES]”.

FACTS 

In a pretrial questionnaire, Colonel (COL) John Defreitas III was asked, inter alia, what is “the first word or phrase that comes to your mind when you think of     . . . prosecutors [and] defense attorneys?”  He responded with the phrase “court officers” when referring to prosecutors, and the word “leach” (sic)
 when referring to defense attorneys.  Later, the same questionnaire asked if he had “ever had a negative experience with an attorney assigned to the Trial Defense Service?”  Colonel Defreitas replied, “No.”

During group voir dire, the assistant defense counsel (ADC) asked COL Defreitas if he ever had a positive experience with an attorney from the Trial Defense Service.  Colonel Defreitas stated that trial defense counsel did a good job helping several of his soldiers.


During individual voir dire, COL Defreitas was asked to explain his questionnaire answers as follows:

ADC:  [Y]ou stated that prosecutors were officers of the court.  Why does that come to your mind first, sir?

MEM:  Just the dealings that I’ve had with prosecutors in the military justice system.

ADC:  So “officers of the court” meaning positive, upholding standards?
MEM:  Yes, that they’re part of the process.
ADC:  And then, with respect to defense attorneys, they were referred to as “leeches[,]” I believe.

MEM:  The word “leech[,]” yes.
ADC:  And why . . . .
MEM:  [I] don’t know why . . . that’s the word that comes to mind.  The only thing that I can think of, because I have really no experience one way or the other, is that it probably stems from my personal belief that defense attorneys, in civil suits, probably take more than their fair share away from defendants.  But I have no personal bad relationships or dealings with any defense attorneys, either civilian or military.  

ADC:  But, when you think of “defense attorney[,]” that’s still the first word that came to your mind?

MEM:  That’s what came to my mind, yes.


Later, the military judge asked COL Defreitas whether he associated “anything negatively with the Army Trial Defense Service?”  

MEM:  None whatsoever.  I’ll tell you:  I don’t know why that pops into my mind.  I think that I can be very objective in terms of defense attorneys, and I don’t have any specific cases that would cause me to think that way, to be honest.  But I can’t think of another word either, to be honest.

MJ:  One possibility, as you indicated, could be that, at least in civil cases, the attorneys seem to take more than their fair share?  Is that what . . . .
MEM:  That’s what I believe.  But I’ve never been involved in a civil case where that’s been the case either.


The ADC stated that his primary basis for the challenge against COL Defreitas was that he referred to defense counsel as “leeches.”  In denying the ADC’s challenge for cause, the military judge stated the following:

With respect to Colonel Defreitas, in his pretrial questionnaire, when responding to the question, “What’s the first word that comes to your mind with regard to defense attorneys?[,]” he used the word “leech[.]”  However, on closer examination in court, he was simply referring to civil practitioners and the amount of money that they make or, more accurately, take from their clients.  He indicated that he has no negative dealings whatsoever with the Army Trial Defense Service.  Based on his responses, in my opinion, he can remain objective in this case.  He understands that both sides have a role to play.  His responses do indicate that he is honest and forthright.  The fact that the accused is represented by counsel in this case will not affect his ability to sit impartially.  
The ADC exercised his peremptory challenge against COL Defreitas and noted that, but for the military judge’s ruling, he would have used that challenge on another member.  Rule for Courts-Martial [hereinafter R.C.M.] 912(f)(4); United States v. Eby, 44 M.J. 425, 427 (C.A.A.F. 1996). 
LAW

“The burden of establishing that grounds for a challenge exist is upon the party making the challenge.”  R.C.M. 912(f)(3).  Rule for Courts-Martial 912(f)(1) contains a non-exclusive list of specific grounds for challenge concluding with a general proviso that a “member shall be excused for cause whenever it appears that the member:  . . .  [s]hould not sit as a member in the interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality.”  R.C.M. 912(f)(1)(N).  This rule on challenges includes actual as well as implied bias.  United States v. Miles, 58 M.J. 192, 194 (C.A.A.F. 2003) (citing United States v. Daulton, 45 M.J. 212, 217 (C.A.A.F. 1996)); United States v. Wiesen, 56 M.J. 172, 174 (C.A.A.F. 2001).  “Actual bias and implied bias are separate tests, but not separate grounds for a challenge.”  Miles, 58 M.J. at 194 (citing United States v. Armstrong, 54 M.J. 51, 53 (C.A.A.F. 2000)).  


“‘[M]ilitary judges must follow the liberal-grant mandate in ruling on challenges for cause. . . .’”  Wiesen, 56 M.J. at 174 (quoting Daulton, 45 M.J. at 217) (quoting United States v. White, 36 M.J. 284, 287 (C.M.A. 1993)).  We will not overturn a judge’s decision to deny a challenge for cause except for a “clear abuse of discretion by the judge in applying the liberal-grant mandate.”  United States v. Napolitano, 53 M.J. 162, 166 (C.A.A.F. 2000) (citing White, 36 M.J. at 287).   Appellant urges us to find that COL Defreitas displayed both actual and implied bias.
BIAS

“‘The test for actual bias is whether any bias is such that it will not yield to the evidence presented and the judge’s instructions.’”  United States v. Humpherys, 57 M.J. 83, 96 (C.A.A.F. 2002) (quoting Wiesen, 56 M.J. at 174).  “A challenge for cause based on actual bias is ‘essentially one of credibility[,]’” Daulton, 45 M.J. at 217 (quoting Patton v. Yount, 467 U.S. 1025, 1038 (1984)), upon which the military judge makes a subjective credibility determination.  United States v. Warden, 51 M.J. 78, 81 (C.A.A.F. 1999).  Military judges enjoy great deference on actual bias challenges because they are in the best position to “observe[] the demeanor of the participants in the voir dire and challenge process.”   White, 36 M.J. at 287; Humpherys, 57 M.J. at 96.

“‘Implied bias is viewed through the eyes of the public, focusing on the appearance of fairness.’”  Miles, 58 M.J. at 194 (quoting Rome, 47 M.J. at 469). Therefore, a causal challenge based on implied bias is reviewed under an objective standard.  United States v. Dinatale, 44 M.J. 325, 328 (C.A.A.F. 1996).  “‘[I]ssues of implied bias are reviewed under a standard less deferential than abuse of discretion but more deferential than de novo.’”  Miles, 58 M.J. at 195 (quoting United States v. Downing, 56 M.J. 419, 422 (C.A.A.F. 2002)).  Our superior court has determined that “when there is no actual bias, ‘implied bias should be invoked rarely.’”  Wiesen, 56 M.J. at 174 (quoting Rome, 47 M.J. at 469).  


Applying the foregoing principles, we turn first to the question of actual bias.  We note that the challenge rests primarily on COL Defrietas’ response in his pretrial questionnaire to the first word or phrase that came into his mind when he thought of defense attorneys, which he answered “leech[es].”  Later in the questionnaire, COL Defrietas stated that he had never had a negative experience with an attorney assigned to the Trial Defense Service.  During voir dire, he recounted an experience where military defense counsel did a good job helping several of his soldiers.  In explaining his “leech” comment, he made it clear that he did not have an actual bias against appellant’s military defense counsel.   “[I]t probably stems from my personal belief that defense attorneys, in civil suits, probably take more than their fair share away from defendants.  But I have no personal bad relationship or dealings with any defense attorneys, either civilian or military.”  The military judge’s assessment that COL Defreitas was honest and forthright with his answers and that he recognized both sides had a role to play is “useful and warrants great deference on the issue of actual bias[.]”  Daulton, 45 M.J. at 218.  Accordingly, based on the entire record, we find that the military judge did not abuse his discretion in finding that COL Defreitas was not actually biased against appellant’s military defense counsel.  


We now turn to the issue of implied bias.  Colonel Defreitas’ statement demonstrated his disapproval of the amount of money that plaintiffs’ attorneys in civil suits take from their clients.  He did not associate anything negative with the Trial Defense Service and never had a bad experience with civilian or military defense counsel.  No reasonable perception of unfairness arose as a result of COL Defrietas’ ability to sit as a court member.  Accordingly, we hold that appellant failed to “carry his burden at trial of showing that his case is the ‘rare exception’ justifying use of the implied-bias doctrine.”  United States v. Lavender, 46 M.J. 485, 489 (C.A.A.F. 1997). 
ASSIGNMENT OF ERROR III
TRIAL COUNSEL FAILED TO PROVIDE AN ADEQUATE RACE-NEUTRAL EXPLANATION FOR HIS PEREMPTORY CHALLENGE OF STAFF SERGEANT LEA AS REQUIRED BY BATSON V. KENTUCKY, 476 U.S. 79 (1986).
FACTS

Appellant is an African-American male.  The assistant trial counsel (ATC) exercised his peremptory challenge against Staff Sergeant (SSG) Lea, an African-American female. The ADC requested a race-neutral reason for the challenge.  The ATC stated the following reasons to the military judge:
Sir, her previous testimony in Command Sergeant Major McKinney’s trial;[
] the fact that her children have been brought home by the Killeen Police Department;[
] and, although her answer was that she didn’t have a negative view of law enforcement . . . had no negative experiences with KPD, at least personally, apparently her children have had.  Based on that reason, (sic) we would ask that we (sic) strike her as our peremptory.
The military judge found that the ATC’s reasons were “race-neutral, reasonable under the circumstances of this case, and non-discriminatory[]” and granted the government’s peremptory challenge of SSG Lea .

CIVILIAN APPLICATION OF BATSON

In evaluating a claim of race discrimination in a civilian trial, the Supreme Court established the following three-step process:  (1)  a defendant must make a prima facie showing that the prosecutor has exercised a peremptory challenge on the basis of race; (2) the burden then shifts to the Government to articulate a race-neutral explanation for striking the jurors in question; and (3) the trial court must determine whether the defendant has carried his burden of proving purposeful discrimination.  Batson, 476 U.S. at 96-98.
MILITARY APPLICATION OF BATSON 
STEP ONE


In United States v. Moore, 26 M.J. 692, 700 (1988) (en banc), the Army Court of Military Review stated: 
[I]n those cases where the accused is a member of a recognized racial group and the government peremptorily challenges a member of the court-martial panel who is also a member of the accused’s racial group, we will require only that the accused state an objection to the prosecutor’s peremptory challenge. . . .  The government will be required to provide an explanation for the challenge, notwithstanding the absence of defense evidence supporting the objection and without regard to the merits of any defense evidence. 
The Court of Military Appeals adopted our “per se rule for all the services.” United States v. Moore, 28 M.J. 366, 368 (1989); see also United States v. Tulloch, 47 M.J. 283, 286 (C.A.A.F. 1997). 

STEP TWO


In assessing the trial counsel’s race-neutral explanation to a Batson challenge, our superior court said:  
Once the convening authority has designated a servicemember as ‘best qualified’ to serve on a court-martial panel, trial counsel may not strike that person on the basis of a proffered reason, under Batson or Moore, that is unreasonable, implausible, or that otherwise makes no sense.

Tulloch, 47 M.J. at 287. 

Applying the aforementioned principles, we hold that the ATC’s race-neutral explanation was not unreasonable, implausible, or otherwise nonsensical.
  In particular, the ATC had a reasonable concern that SSG Lea’s children’s experience with the Killeen police department could influence her against witnesses who were important in proving the government’s case.  In reviewing the military judge’s decision,  we afford the military judge “great deference” and will not reverse unless “clear error” is found.  United States v. Hurn, 58 M.J. 199, 201 (C.A.A.F. 2003) (citing United States v. Williams, 44 M.J. 482, 485 (C.A.A.F. 1996)).  Accordingly, we hold that the military judge did not abuse his discretion in granting the government’s peremptory challenge of SSG Lea.

The findings of guilty and the sentence are affirmed.


Judge CURRIE and Judge MOORE concur:






FOR THE COURT:






MALCOLM H. SQUIRES, JR






Clerk of Court 
� Colonel Defreitas incorrectly spelled leech as “leach.”  We will use the correct spelling in the remainder of this opinion.   


� Staff Sergeant Lea stated during voir dire that she had previously testified in Command Sergeant Major McKinney’s court-martial regarding the character of one of the female accusers.


 


� In SSG Lea’s pretrial questionnaire, she stated that she had not personally had any dealings with the Killeen police department.  During voir dire, she explained that the Killeen police had escorted her two daughters, ages sixteen and twelve, home from school for “[f]ighting . . . school issues.”  The government, during its case in chief, called four members of the Killeen police department as witnesses. 


� As to step three, we note that the military judge did not explicitly make a determination as to whether appellant had proved purposeful racial discrimination, i.e., whether trial counsel’s explanation was credible or pretextual. We find, however, that defense counsel’s failure to object, challenge, or comment on the ATC’s proffered explanation to be most persuasive that the explanation was not a pretext for prohibited racial discrimination.  “Optimally, an express ruling on this question is preferred.”  United States v. Gray, 51 M.J. 1, 34 (C.A.A.F. 1999). 
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