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MEMORANDUM OPINION
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HARVEY, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, contrary to his pleas, of conduct prejudicial to good order and discipline (three specifications), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and reduction to Private First Class E3.
This case is before the court for review under Article 66, UCMJ.  We agree with appellant’s first assignment of error that there is insufficient evidence to prove appellant's guilt of Specification 1 of the Charge; however, no sentencing relief is warranted.

Specification 1 of the Charge states that appellant violated Fort Huachuca Reg. 600-50, Personnel—General:  Standards of Conduct:  Nonprofessional Relationships [hereinafter FH Reg. 600-50], para. 2-1c (6 Mar. 1997), by “wrongfully engaging in a non-professional relationship with students, in that he had offered and gave a ride to [Private First Class (PFC) C.E. and Private (PVT) C.G.], in a privately owned vehicle in a non-emergency situation.”  The military judge found appellant not guilty of a violation of Article 92, UCMJ, “but Guilty of a disorder to the prejudice of good order and discipline in the armed forces,” in violation of Article 134, UCMJ.
  The military judge stated that he adjudged no punishment for violation of Specification 1 of the Charge.
Appellant was assigned as a permanent party at Fort Huachuca with duty as an instructor for the Unmanned Aerial Vehicle.  As such, FH Reg. 600-50, para. 2-1c prohibited him from engaging in a “nonprofessional relationship” with any initial entry trainee (IET) student.  “Offering or accepting a ride in a privately owned vehicle except in emergency situations or official functions sanctioned by the command” is specifically prohibited by FH Reg. 600-50, para. 1-3b(3)(c).  Appellant drove PFC C.E. and PVT C.G. in his car from their barracks area at Fort Huachuca to Tucson, where they had dinner and then attended the midnight showing of the “Rocky Horror Picture Show.”  Appellant then returned the two female trainees to their barracks area.

Approximately ten days later appellant engaged in sexual intercourse with PFC C.E. (Specification 2 of the Charge).  On a separate subsequent occasion, appellant took PFC C.E. to dinner and then spent the night with her in his barracks room (Specification 3 of the Charge).  Appellant does not challenge the findings of guilty of Specifications 2 and 3 of the Charge.  These two offenses “involve[d] an improper superior-subordinate relationship which detracts from the authority of the superior, and thereby adversely affects good order and discipline.”  United States v. March, 32 M.J. 740, 742 (A.C.M.R. 1991) (en banc).
ANALYSIS


It is the duty of this court to determine the factual sufficiency of the evidence used to convict an appellant.  See UCMJ art. 66(c).  When testing for factual sufficiency, this court must, after weighing the evidence and making allowances for not having observed the witnesses, be convinced that an accused is guilty beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987); United States v. Scott, 40 M.J. 914, 917 (A.C.M.R. 1994), aff’d, 42 M.J. 457 (1995).  In this case, we are not convinced beyond a reasonable doubt that appellant's conduct, driving two trainees to the movie in Tucson in his privately owned vehicle, was prejudicial to good order and discipline.  See Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM, 2000], Part IV, para. 60c(2); United States v. Jordan, 57 M.J. 236, 239 (2002).  
The Manual for Courts-Martial explains that significant prejudice to good order and discipline is required for an Article 134, UCMJ, violation:

“To the prejudice of good order and discipline” refers only to acts directly prejudicial to good order and discipline and not to acts which are prejudicial only in a remote or indirect sense.  Almost any irregular or improper act on the part of a member of the military service could be regarded as prejudicial in some indirect or remote sense; however, this article does not include these distant effects.  It is confined to cases in which the prejudice is reasonably direct and palpable.

MCM, 2000, Part IV, para. 60c(2)(a).

There is no convincing evidence that appellant's conduct was prejudicial to good order and discipline.  There is no evidence that the IET students were restricted to Fort Huachuca, that appellant provided alcohol to them, or that appellant made sexual overtures on this occasion.  Additionally, appellant was not an instructor for either IET student, nor did he have any direct duty relationship with them.  He met PFC C.E. through his part-time job at the Army and Air Force Exchange System.  PVT C.G. went along to the movie, most likely, because she and PFC C.E. were “battle buddies.”
  Although appellant's first sergeant testified that appellant was briefed on FH Reg. 600-50, and although the military judge specifically found that appellant knew that nonprofessional relationships between students and instructors were prohibited, there was no testimony explaining how appellant's conduct was prejudicial to good order and discipline.  Jordan, 57 M.J. at 239.
DECISION

To moot any possible claim of prejudice, we decline to affirm the finding of guilty of Specification 1 of the Charge.  See United States v. Tardif, 57 M.J. 219, 223 (2002) (citations omitted).  We have considered appellant’s second assignment of error and the matters appellant has asserted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.
The finding of guilty of Specification 1 of the Charge is set aside and Specification 1 of the Charge is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence
 on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Judge BARTO and Judge SCHENCK concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� “[E]very enumerated offense under the UCMJ is per se prejudicial to good order and discipline or service-discrediting.”  United States v. Fuller, 54 M.J. 107, 112 (2000) (citing United States v. Foster, 40 M.J. 140, 143 (C.M.A. 1994)) (holding that consensual sexual activity between a noncommissioned officer and a PFC was not maltreatment, and affirming the lesser-included offense of simple disorder under Article 134, UCMJ).





� “A ‘battle buddy’ is a fellow trainee assigned as a constant companion during Initial Entry Training.”  United States v. Ayers, 54 M.J. 85, 88 n.1 (2000).





� We agree with the military judge’s finding that willful dereliction of duty is closely related to the two remaining offenses for determining maximum punishment under Article 134, UCMJ.
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