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MEMORANDUM OPINION

-----------------------------------------
BROWN, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of conspiracy to introduce marijuana onto an installation with the intent to distribute, false official statement, wrongful use of marijuana, wrongful distribution of marijuana (three specifications), and uttering a worthless check with the intent to defraud, in violation of Articles 81, 107, 112a, and 123a, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 907, 912a, and 923a [hereinafter UCMJ].  The convening authority approved the appellant’s adjudged sentence to a bad-conduct discharge, forfeiture of all pay and allowances, reduction to Private E1, and confinement for seven months.  In the exercise of clemency, the convening authority granted the appellant forty-five days of confinement credit. 

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, the briefs submitted by the parties, and the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  The clemency action by the convening authority moots, in part, the appellant’s Grostefon matters.  We find no merit in the remaining Grostefon matters.

In his sole assignment of error, the appellant alleges that several errors in the staff judge advocate’s (SJA) post-trial recommendation (SJAR) substantially prejudiced the appellant’s opportunity for clemency.  The appellant asks us to grant him additional confinement credit of thirty days.  The government concedes, and we agree, that the SJAR contained several minor errors.  However, finding no colorable showing of possible prejudice to the appellant, we decline to grant relief. 

DISCUSSION

This presents this court with yet another case in which an SJA has failed to provide complete, accurate information to the convening authority, as required by Rule for Courts-Martial 1106 [hereinafter R.C.M.].
  Almost equally as common, the trial defense counsel failed to comment
 on any errors in the SJAR.  Therefore, any claims of error are waived absent plain error.  R.C.M. 1106(f)(6); see also United States v. Powell, 49 M.J. 460 (1998).  

In the appellant’s case, the SJAR contained several errors that were plain and obvious.  Therefore, we must determine whether the errors materially prejudiced a substantial right of the appellant.  See Powell, 49 M.J. at 463-64; see also UCMJ art. 59(a).  Because the errors occurred in the post-trial SJAR, the appellant only need present a “‘colorable showing of possible prejudice.’”  United States v. Wheelus, 49 M.J. 283, 289 (1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)); see also United States v. Hartfield, 53 M.J. 719, 720-21 (Army Ct. Crim. App. 2000).  

In the appellant’s case, the SJAR understated the maximum punishment the appellant faced, slightly misstated the location where the appellant committed several of the offenses, failed to mention the appellant’s pretrial restriction, and erroneously stated that the appellant had no dependents when his personnel records reflect that he has two dependents.

The appellant does not allege any specific prejudice, and we perceive no possible prejudice, from the misstatement of either the maximum punishment
 or the location of several offenses.
  Likewise, we perceive no possible prejudice from the initial failure to note the nature and duration of any pretrial restraint in the SJAR, as required by R.C.M. 1106(d)(3)(D).  As was clear from the appellant’s R.C.M. 1105 submission and the addendum to the SJAR, the convening authority knew about the pretrial restriction, for which he granted the appellant forty-five days of confinement credit.  Finally, we perceive no possible prejudice from the failure to note the appellant’s dependents, who were never mentioned at trial or in the appellant’s R.C.M. 1105 matters.  We find this failure to mention any dependents or any concomitant support responsibility underscores the insignificance of any possible error vis-à-vis the appellant’s opportunity for further clemency. 

Therefore, under the circumstances of this case, the appellant has not made any colorable showing of possible prejudice.  Finding no possible prejudice to the appellant under Wheelus, we hold that the errors in the SJAR did not materially prejudice a substantial right of the accused.  See UCMJ art. 59(a).  Accordingly, we find no plain error under Powell and Hartfield.


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge VOWELL* concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We note that, in cases we have recently reviewed, the same SJA office responsible for the SJAR in the appellant’s case has prepared several inaccurate, incomplete SJARs. 





� Although not alleging an error in the SJAR, the R.C.M. 1105 matters did address the appellant’s pretrial restraint.  Based on the R.C.M. 1105 submission and the addendum to the SJAR, the convening authority granted clemency in the form of forty-five days of confinement credit.


  


� At trial, the military judge correctly informed the appellant that the maximum sentence included confinement for seventy-two years.  The SJAR incorrectly informed the convening authority that the maximum sentence included confinement for thirty-seven years and six months.    





� The charge sheet indicates that several offenses were committed “at or near San Antonio, Texas.”  The SJAR indicates that these offenses were committed “at or near Fort Sam Houston, Texas.”  We take judicial notice of the fact that Fort Sam Houston is located in the city of San Antonio.  





* Judge VOWELL took final action in this case prior to her reassignment.
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