LAFFERTY – ARMY 20000507


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOOMEY, CARTER, and HARVEY

Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist AMES L. LAFFERTY

United States Army, Appellant

ARMY 20000507

Joint Readiness Training Center and Fort Polk

J. P. Galligan, Military Judge

For Appellant:  Major Mary M. McCord, JA (on brief).

For Appellee:  Lieutenant Colonel Edith M. Rob, JA.

21 March 2001

-----------------------------------------

MEMORANDUM OPINION
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HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave terminated by apprehension, making a false official statement, and wrongful distribution of methamphetamine, in violation of Articles 86, 107, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 907, and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for seven months, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant also received thirty-five days’ confinement credit for pretrial confinement served.  This case is before the court for mandatory review under Article 66, UCMJ.

Although not raised as error, we note that, because of an inaccurate staff judge advocate’s post-trial recommendation (SJAR), the convening authority purported to approve findings of guilty of an absence without leave starting on 1 April 2000 after the military judge amended the starting date of the absence from 1 April 2000 to 19 April 2000.  The promulgating order also erroneously reflects that appellant was found guilty of absence without leave starting on 1 April 2000.  Appellant and his defense counsel filed no objection to the erroneous SJAR.  See Rules for Courts-Martial 1105 and 1106(f)(4).

Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because the military judge reduced the duration of appellant’s absence, the convening authority’s purported approval of a finding of guilty to an absence of a greater duration was a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Applying United States v. Wheelus, 49 M.J. 283, 288 (1998), however, we find no colorable showing of possible prejudice to appellant’s substantial rights concerning the approved sentence.  UCMJ art. 59(a).  Under the facts of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority.

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The court affirms only so much of the findings of guilty of Charge I and its Specification as finds that appellant did, on or about 19 April 2000, without authority, absent himself from his unit, to wit:  1st Adjutant General Detachment, Replacement Regiment, located at Camp Coiner, Korea, and did remain so absent until he was apprehended on or about 6 May 2000, in violation of Article 86, Uniform Code of Military Justice.

The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted and the entire record, the court affirms the sentence.

Senior Judge TOOMEY and Judge CARTER concur.
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