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MEMORANDUM OPINION
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Per Curiam:

     
A military judge sitting as a general court-martial found appellant guilty, pursuant to his pleas, of indecent assault and communicating a threat in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge also convicted appellant, contrary to his pleas, of aggravated assault by intentional infliction of grievous bodily harm in violation of Article 128(b)(2), UCMJ.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for 70 months, and reduction to Private E1.  The convening authority also credited appellant with 282 days of confinement against the approved sentence to confinement.  The case is before us for review pursuant to Article 66, UCMJ.

     
We agree with the parties that appellant is entitled to 283 days of confinement credit, rather than the 282 days calculated by the military judge and ordered by the convening authority.  We will grant appropriate relief in our decretal paragraph.  We also agree with appellant that the post-trial processing of this case “does not provide 
a model worthy of emulation,” United States v. Nicholson, 55 M.J. 551, 552 
(Army Ct. Crim. App. 2001), but nevertheless decline to grant sentence relief.  

     
Appellant’s 658-page record of trial was prepared in approximately 92 days.  The Office of the Staff Judge Advocate (OSJA) sent a copy of the record of trial to appellant’s trial defense counsel (TDC) and received TDC’s suggested corrections 46 days later.  The military judge authenticated the record of trial 195 days after appellant’s sentence was adjudged.  The OSJA sent the staff judge advocate’s post-trial recommendation (SJAR) to appellant’s TDC and received TDC’s complaint of dilatory processing 38 days later.  The OSJA received the TDC’s request for expeditious processing of appellant’s case 353 days after appellant’s sentence was adjudged.  The convening authority took initial action 41 days later, or 394 days after the sentence was adjudged.  Our court received appellant’s record of trial 
32 days after initial action, and 426 days after appellant’s sentence was adjudged. 

In United States v. Bauerbach, we explained why timely post-trial processing is important:  
The Army, the chain of command, each victim, every person who knows about an offense, and most of all the accused, has an interest in the timely completion of courts-martial, to include the post-trial process. . . . Not only is untimely post-trial processing unfair to the soldier concerned, but it also damages the confidence of both 

soldiers and the public in the fairness of military justice, thereby directly undermining the very purpose of military law.

55 M.J. 501, 506 (Army Ct. Crim. App. 2001); see also United States v. Tardif, 
57 M.J. 219, 222-23 (C.A.A.F. 2002) (stating that an accused has a right to timely review of findings and sentence), remanded to 58 M.J. 714 (Coast Guard Ct. Crim. App. 2003), aff’d in part, 2004 CAAF LEXIS 242 (Mar. 3, 2004).  

Appellate defense counsel assert that the post-trial processing of appellant’s case was unreasonable, emphasizing the 120-day delay between authentication of the record of trial and service of the SJAR upon appellant’s TDC.  See Nicholson, 
55 M.J. at 554 (granting sentence relief in part because of an 80-day delay between authentication and preparation of the SJAR).  “However, we decline to parse 
post-trial processing into its component parts and base relief upon delays within this process.”  United States v. Garman, 59 M.J. 677, 681 (Army Ct. Crim. App. 2003), pet. denied, 2004 CAAF LEXIS 271 (Mar. 10, 2004).  Instead, we look to the overall processing time between trial and initial action (394 days) and between initial action 
and receipt at our court (32 days).  See id.  We also consider the time TDC used 
to submit errata to the record of trial and to submit comments after receipt of the SJAR.  
We are mindful of the chronology and unrebutted comments of the OSJA’s Chief of Criminal Law regarding the impact of other OSJA mission requirements in the aftermath of the terrorist attacks upon our nation on 11 September 2001.  Moreover, we give great weight to the absence of legally-cognizable prejudice flowing from this delay and the lack of effort to seek expeditious processing for 353 days.  See id. at 682-83.  Based upon the totality of the circumstances, we conclude that the delay in the post-trial process does not render appellant’s sentence inappropriate.  See Bauerbach, 55 M.J. at 506-07 (citing United States v. Collazo, 53 M.J. 721, 727 (Army Ct. Crim. App. 2000)).
We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

     
The findings of guilty and the sentence are affirmed.  Appellant shall be credited with 283 days of confinement against the sentence to confinement.  







FOR THE COURT:

MALCOLM H. SQUIRES, JR.
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