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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, consistent with his pleas, of absence without leave (two specifications of failing to go to place of duty and one specification of absence from place of duty), willful dereliction in the performance of duty, failure to obey a lawful order, and assault consummated by a battery, in violation of Articles 86, 92, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, and 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  The case is before us for mandatory review pursuant to Article 66, UCMJ.


Appellant contends and the government concedes that, under the circumstances of this case, he was improperly charged with and convicted of dereliction of duty (Specification 1 of Charge II) instead of failure to repair.  Appellant, during the providence inquiry, admitted all the elements of the less serious and closely related offense of failing to be at his appointed place of duty.  See United States v. Epps, 25 M.J. 319, 322-23 (C.M.A. 1987) (if an accused at the providence inquiry clearly admits guilt to a different but “closely-related” offense, the accused’s plea of guilty to the closely related offense may be affirmed); United States v. Hargrove, 51 M.J. 408 (1999); United States v. Fuller, 54 M.J. 107 (2000); United States v. Sapp, 53 M.J. 90 (2000); United States v. Bivens, 49 M.J. 328, 332-33 (1998); United States v. Rhodes, 47 M.J. 790, 793 (Army Ct. Crim. App. 1998).  We accept the government’s concession and will take corrective action in our decretal paragraph.


Appellant also asserts that “although Specification 2 of Charge [II] alleges disobedience of an order under Article 92, UCMJ, the ‘ultimate offense’ is one of breaking restriction, under Article 134, UCMJ.”  Appellant was convicted of disobeying his company commander’s order not to leave Fort Carson, Colorado.  As the government points out: 

The maximum punishment for violating a lawful order includes a bad conduct discharge and six months confinement.  Manual for Courts-Martial, United States, pt. IV, para. 16(e)(2)(1998) [hereinafter MCM].  However, a note to the maximum punishment discussion of Article 92 indicates that when the order disobeyed is an order imposing restraint, the maximum punishment is the same as that for breaking restraint.  MCM, pt. IV, para. 16(e)(2) (Note).  The note does not require the disobedience to be charged as violating restriction[;] rather[,] it simply limits the maximum punishment to the maximum for breaking restriction.  United States v. Battle, 27 M.J. 781, 784 (A.F.C.M.R. 1988).  The punishment for breaking restriction is confinement for one month [and forfeiture of two-thirds pay per month for one month].  MCM, pt. IV, para. 102(e).


We agree with the government and will reassess the sentence.    


We also have considered those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.


The court affirms only so much of the finding of guilty of Specification 1 of Charge II as finds that appellant did, on or about 28 July 1999, without authority, fail to go at the time prescribed to his appointed place of duty, to wit:  the shuttle bus to Pinon Canyon, in violation of Article 86, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.      
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