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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A general court-martial composed of a military judge convicted appellant, pursuant to his pleas, of larceny (three specifications) and forgery (two specifications), in violation of Articles 121 and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 923 [hereinafter UCMJ].  The adjudged sentence was a bad-conduct discharge, confinement for fifteen months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  In compliance with his pretrial agreement, the convening authority reduced the sentence to confinement to twelve months, and approved the remaining punishments.


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s two assignments of error, matters submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A.

1982), and the government’s reply thereto.  The government concedes error on one issue, as discussed below.


Both allegations of error
 concern an allegation of larceny of currency of a value of $344.85 on divers occasions (Charge I, Specification 3).  The stipulation of fact and the guilty plea inquiry established that appellant stole six blank checks from a fellow soldier.  He then forged each check at different times by signing the account owner’s name, filling in the other entries on the check, and negotiating each check in an amount of $100.00 or less for his own enrichment.  The combined proceeds from those checks constitute the basis for charging larceny in the amount of $344.85.  As pled, the specification was duplicitous because it alleged six separate larcenies in one specification.  Cf. Rules for Courts-Martial 307(c)(4); 906(b)(5).


The military judge raised the issue and correctly determined on the record that the maximum confinement for that specification was six months (the maximum permissible confinement for a single larceny of property of a value of $100.00 or less) rather than the five years of confinement authorized for larceny of property of a value of more than $100.00.
  Thus, he calculated that the maximum confinement imposable for all offenses at eleven years, six months.  In announcing findings, however, he found appellant guilty of the specification as charged and pled, i.e., larceny of currency in the amount of $344.85.  Appellant alleges that this was error.


In preparing his post-trial recommendation to the convening authority, the staff judge advocate correctly reported that appellant had been convicted of larceny of more than $100.00 and that the maximum permissible confinement at trial was eleven years, six months, reflecting the decision of the military judge.  In his matters submitted pursuant to R.C.M. 1105, appellant did not comment on these entries in the recommendation.  Appellant now alternately claims the staff judge advocate erred in reporting that appellant had been convicted of larceny of more than $100.00.


The determination of the dollar amount of the larceny is relevant only to the maximum permissible punishment, which was accurately determined and applied by the military judge and accurately reported to the convening authority.  While appellant did, in fact, steal $344.85, the government concedes that, under the holding in United States v. Rupert, 25 M.J. 531, 533 (A.C.M.R. 1987), appellant can only be convicted of larceny of an amount less than $100.00.  We will take corrective action.  The remaining assignment of error and the matters raised pursuant to Grostefon are without merit.


The court affirms only so much of the finding of guilty of Specification 3 of Charge I as finds that appellant did, on divers occasions between 9 June 1998 and 30 August 1998, at or near Camp Casey, Republic of Korea, steal U.S. currency of a value of less than $100.00, the property of Private First Class Myung S. Kim.  The remaining findings of guilty are affirmed.  Reassessing the sentence of the basis of the error noted, the entire record, and applying the principals of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
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Clerk of Court

� 


I





THE MILITARY JUDGE ERRED TO APPELLANT’S SUBSTANTIAL PREJUDICE IN FINDING HIM GUILTY OF LARCENY OF PROPERTY OF A VALUE GREATER THAN $100.00 (CHARGE I, SPECIFICATION 3).





II





IN THE ALTERNATIVE, THE STAFF JUDGE ADVOCATE’S POST TRIAL RECOMMENDATION AND COURT-MARTIAL ORDER INCORRECTLY STATE THAT APPELLANT WAS CONVICTED OF A LARCENY OF MORE THAN $100.00 (CHARGE I, SPECIFICATION 3).





� The holding in United States v. Mincey, 42 M.J. 376 (1995) (the maximum punishment for a duplicitous specification alleging more than one bad check in violation of Article 123a, UCMJ, is determined by totaling the maximum punishments for each check) has not been applied to similar duplicitous larceny specifications.  
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