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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:


A general court-martial consisting of officer and enlisted members convicted the appellant, contrary to his pleas, of violating a lawful general regulation and rape, in violation of Articles 92 and 120, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 920 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1.


In this Article 66, UCMJ, appeal, the appellant challenges the legal and factual sufficiency of his rape conviction, the constructive force instruction on rape, and the inconsistency between his convictions for rape and for violating a regulation by engaging in consensual sexual activity with another basic trainee.  While we have determined that the rape conviction is legally and factually sufficient, we grant partial relief as to the Article 92, UCMJ, conviction.  

Factual Background

The appellant, twenty-three, and the victim, Private (PVT) S, seventeen, were assigned to the same platoon in basic training at Fort Jackson, South Carolina.  Although they were acquainted prior to the end-of-course field training exercise when the rape occurred, they had no romantic, sexual, or even friendly interaction prior to the evening of 7 November 1996.


During the three-day, two-night field exercise, the appellant was paired with another male soldier, PVT Carroll.  Private S and Private First Class (PFC) Singleton, another female trainee, were likewise paired.  The two teams were assigned to the same bivouac position, which consisted of their two tents and a foxhole.  


After a roadmarch and a tear gas attack on the second evening of the exercise, PVT S and PFC Singleton returned to the bivouac site.  In an effort to dispel the lingering smell of tear gas, they changed their undershirts in the entrance of their two-person tent.  While the women were clad only in their bras and battle dress uniform (BDU) trousers, the appellant and PVT Carroll returned to the area and observed them.  During some light banter, PFC Singleton told PVT Carroll that the male soldiers had better take a good look, because it was the last look they would get in basic training.  Neither the appellant nor PVT S joined in the conversation.  


Until their later-scheduled guard duty, the four trainees remained in the area of their tents.  Private S helped the appellant remove camouflage paint from his face by laying his head down on PVT S's legs while she removed the paint with baby wipes.  Private S then left the others and entered her tent. 

At some point, the appellant poked his head into PVT S's tent and asked if he could come in.  Private S testified that because the field rations for the four trainees were stored in her tent, she assumed that he wanted something to eat or to discuss the evening's fireguard duties and permitted him to enter the tent.  The appellant sat on PFC Singleton's sleeping bag while PVT S lay on the top of hers.  Private S testified that, without warning, the appellant leaned on top of her and kissed her.  She pushed him away and told him, "No, none of that."  The appellant responded that he respected that and desisted, but remained in the tent.


A short time later, the appellant moved on top of PVT S and again began to kiss her.  Private S testified that the appellant's hands were all over her.  She could feel the appellant's erect penis pressing against her.  She speculated that, during the pause after she had first pushed him away, the appellant had removed his penis from his BDU trousers.  While she struggled with the appellant and told him "No" repeatedly, he succeeded in unfastening her belt, and two buttons of her BDU trousers (which were too large for her).  He pulled her trousers down to her upper thigh.  The appellant told her he "wanted to make love to [her] like no man had ever done."  Private S repeatedly told him "No," to get off of her, and that he was not going to do that to her.  

She was unable to remember precisely when or how far the appellant pulled her underwear down, but Private S testified that he managed to put his penis into her vagina, which hurt her.  She told the appellant to "get the fuck off me," to which he responded, "Just a second."  The appellant then ejaculated, with some of the semen ending up on the front of Private S's shirt, some on her underwear, and some in her vagina.  She variously described herself as angry, frustrated, scared, and hurt during this encounter.  

The appellant used some baby wipes to clean himself and left.  Private S then used some baby wipes to clean the semen from herself and her clothing and buried the baby wipes in the tent.  These items were later recovered by law enforcement personnel.


Private S also testified that, although other trainees were only a short distance away, she did not scream or cry for help during the sexual assault.  She explained that until the appellant actually entered her, she was just angry that he wasn't listening when she told him to get off of her.  Until penetration occurred, she did not really believe that the appellant would rape her.  She acknowledged that she had broken Fort Jackson Regulation 600-3 and violated the instructions given the trainees by their drill sergeants when she permitted the appellant to enter her tent.   


Shortly after the appellant entered PVT S's tent, PVT Carroll and PFC Singleton went into the other tent and engaged in some sexual activity.  Afterwards, PVT Carroll left PFC Singleton asleep in his tent.  At some point, PFC Singleton awoke and heard PVT S saying, "Get off me" in an irritated tone.  She was unconcerned, based on PVT S's tone of voice, and went back to sleep.  After an hour or two, PVT Carroll woke PFC Singleton up and told her to return to her own tent.  There, she found PVT S awake, lying on her stomach, and unusually quiet.  She asked PVT S what was wrong.  Private S referred to the appellant as a "damn fucker" and began to describe what had happened.

Although PVT S's statements did not entirely make sense, PFC Singleton gathered that the appellant had sexually assaulted PVT S.  Part of the confusion stemmed from a misunderstanding of some of the terms the two women used, but Private S also admitted at trial that she had initially lied to PFC Singleton about being asleep when the appellant had pulled down her pants.  When later questioned by PFC Singleton about being asleep, PVT S admitted that she lied.  

Based on what she had heard, PFC Singleton encouraged PVT S to report what had happened; PVT S said that she would think about it.  Private S eventually went to sleep and was awakened at 0300 for a two-hour shift of fireguard duty.  After her shift, she returned to her tent for a short period until she was told to report for kitchen police (KP) duty. 

After telling PFC Singleton what had happened, PVT S's first report of the incident was to the platoon guide who summoned her to KP duty.  She told him that the appellant had "jumped" her the night before.  He stopped her from providing any other information and took her to a female drill sergeant, to whom PVT S reported a sexual assault.  The drill sergeant did not testify, so the reasons for her lack of action on the complaint remain unclear.  After the trainees returned to garrison that evening, one of PVT S's roommates informed another drill sergeant of the rape.  The drill sergeant then contacted criminal investigators.  

Thus, by the time the rape examination was performed over twenty-four hours after the incident, PVT S had showered.  Vaginal swabs did detect the presence of semen, but in insufficient quantities for deoxyribonucleic acid (DNA) analysis.  The appellant's DNA was found in semen left on PVT S's underwear, on her BDUs, and on the baby wipes she had buried at the bivouac site.  

The appellant's version of what transpired in the tent was presented largely through the testimony of PVT Carroll, as the appellant did not testify at trial.  Private Carroll testified that while they were on fireguard duty that night the appellant told him that he "put it in and she told him that it hurt."  He also testified that the appellant claimed PVT S had massaged his back and shoulders and caressed his penis.  

Discussion


The appellant contends that the evidence is factually and legally insufficient to sustain his conviction of rape.  We disagree. 


The standard of review in a legal sufficiency challenge is whether, viewing the evidence in the light most favorable to the prosecution, a reasonable fact finder could have found all the essential elements beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307 (1979).  On the other hand, when testing for factual sufficiency, this court must, after weighing the evidence and making allowances for not having seen the witnesses in person, be convinced that an accused is guilty beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324 (C.M.A. 1987).


Rape is a deceptively simple crime, with only two elements:  (1) an act of sexual intercourse; (2) done by force and without the consent of the victim.  See MCM, Part IV, para. 45b(1).  Practically speaking, however, rape is often a complex offense because of the interrelationship among the legal concepts of force, resistance, consent, and mistake. 

That an act of sexual intercourse occurred between PVT S and the appellant is essentially undisputed.
  The appellant bases his legal and factual sufficiency argument on the second element, arguing that inconsistencies in PVT S's testimony, the circumstances under which the intercourse occurred, and the level of PVT S's resistance to his advances all fail to demonstrate force and lack of consent.

Legal Sufficiency


Considered in the light most favorable to the prosecution, there is ample evidence of both force and lack of consent.  Private S's testimony that she struggled with the appellant while he pulled her trousers down, and that she attempted to push him off of her, establishes that the act of intercourse was accomplished by force.  She repeatedly manifested her lack of consent by both words and actions, as she told him "No" and to get off of her, and struggled with him.  While she did testify that after penetration she ceased resisting, the rape was accomplished at the time of penetration.  See MCM, Part IV, para. 45c(1)(a) (any penetration, however slight, is sufficient).   For a reasonable fact finder, this testimony establishes all the essential elements of rape.

Factual Sufficiency and Mistake of Fact


The appellant's factual insufficiency arguments compel us to examine the circumstances surrounding the act of sexual intercourse, focusing on the credibility of PVT S, the appellant's use of force, her level of resistance, and the claim that the appellant may have honestly and reasonably believed she consented to his advances.  These factors are legally and factually interrelated, as the measure of force and level of resistance bear on the possibility of a mistake of fact.  Bearing in mind that we

have not had the opportunity of the court members to assess PVT S's demeanor, we must believe her testimony in order to find beyond a reasonable doubt that the appellant is guilty of rape. 

Credibility of PVT S


The appellant contends that PVT S's reports of the rape to others were inconsistent, and therefore her testimony at trial that she was raped is not worthy of belief.  We conclude that, with the exception of her admitted lie to PFC Singleton on the night of the rape, the inconsistencies between PVT S's testimony and her statements to others are more manufactured than real.  Variously describing what happened to her as "rape," "sexual assault," being "jumped," and telling others that the appellant was "all over me" are not inconsistent statements.  Private S acknowledged her lie to PFC Singleton that she was asleep during part of the sexual assault and explained that she was embarrassed and upset at the time.  Taken as a whole, her testimony was consistent and believable.   

Force and Lack of Consent


Simply concluding that PVT S was a credible witness does not entirely resolve the issue of factual sufficiency.  Her subjective belief she was raped does not establish that the intercourse was accomplished by force, nor does it refute the appellant's claim of an honest and reasonable mistake as to her consent.


The appellant points to PVT S's failure to call for help as evidence that the intercourse was consensual.  While it is uncontroverted that other trainees were just a few feet away from her tent and that PVT S did not call out to them to help, there is no requirement in the law that she do so.  Rather, her failure to call for help is simply one factor in the totality of the circumstances we may consider in determining whether she consented to the intercourse.  United States v. Bonano-Torres, 31 M.J. 175, 178-79 (C.M.A. 1990).  See also United States v. Stanley, 43 M.J. 671, 675 (Army. Ct. Crim. App. 1995) (victim did not request help from person who telephoned her during the sexual assault).  

The difficulty with the defense argument is that it focuses on the wrong issue.  It is the use of force by the perpetrator, not the level of resistance of the victim, that is the necessary element of rape.  Stanley, 43 M.J. at 675 (resistance is not an element of rape).  Restraining a verbally and physically protesting victim and pulling down her clothing is using force beyond that necessary for penetration. 


The issue is not whether she could have done more to prevent the rape; the issue is whether the intercourse occurred by force and without her consent.  See United States v. Watson, 31 M.J. 49, 52 (C.M.A. 1990) (no independent duty on the part of a victim to manifest her lack of consent in a positive manner).  As this court noted in Stanley, while we may, with "detached contemplation, imagine courses of action by which the woman might have successfully resisted or otherwise foiled her attacker," such "20-20 hindsight" does not mean the evidence is factually insufficient.  43 M.J. at 675.

Mistake of Fact


Although we are satisfied that PVT S did not, in fact, consent to the appellant's sexual advances, we must also be satisfied beyond a reasonable doubt that no mistake of fact defense existed.  Evidence of force and violence and evidence concerning the level of the victim's resistance are particularly relevant in deter-mining the reasonableness of a mistaken belief.  See United States v. Pierce, 40 M.J. 601, 605 (A.C.M.R. 1994).  We look to the totality of the circumstances to determine if the appellant's asserted belief that PVT S consented is objectively reasonable.  We determine that it was not.  


While the facts that the appellant had earlier viewed PVT S in her bra and that she had assisted him in removing his camouflage paint with his head in her lap may have led him to believe that PVT S was sexually attracted to him, other evidence should have disabused him of that belief.  When the appellant entered the tent and kissed PVT S, she pushed him away.  She repeatedly told him to get off her, that she was not going to have sex with him, and that he was not going to "do that" to her.  She struggled as he removed her clothing.  While she did not bite, claw, or scream, we are satisfied that a reasonable person would have understood she did not want to do what he so manifestly desired.  We find, beyond a reasonable doubt, that any belief by the appellant that PVT S was consenting to sexual intercourse was not a reasonable one. 

Exercising our "awesome, plenary, de novo power of review," as our superior court characterized our Article 66(c), UCMJ, authority in United States v. Cole, 31 M.J. 270, 272 (C.M.A. 1990), we conclude that the appellant's conviction of rape is factually sufficient.

Instructional Error


The government requested a tailored instruction on force and lack of consent that included language on constructive force by threats and intimidation.  The civilian defense counsel objected to the drafted instruction, stating that constructive force was not raised by the evidence.  The military judge disagreed, noting that whether statements by the appellant to PVT S were actually threats was an issue for the members to determine, "but that they could certainly be taken that way."  The defense counsel did not respond to this assertion, and raised no further objection to the constructive force instruction ultimately given to the court members.

We review a claim that the military judge gave an instruction not warranted by the evidence for abuse of discretion.  See United States v. Brown, 50 M.J. 262 (1999).  Giving an instruction not raised by the evidence is an abuse of discretion, but not an error that, per se, warrants reversal.  Brown, 50 M.J. at 267.

The threshold question is whether constructive force by threats or intimidation was raised by the evidence.  Admittedly, there is no direct evidence of any overtly threatening language.  Threats, however, may be fairly implied by the tone of voice in which a statement is made, or the circumstances under which a statement is delivered.  Whether words and actions amount to intimidation is determined by looking at the surrounding circumstances. 

The appellant's statement to PVT S that he was going to make love to her like no man had ever done, taken in the context in which it was delivered, could be construed as a threat or attempt to intimidate PVT S into ceasing her resistance to his advances.  We do not have, as the military judge did at trial, the opportunity to observe the witness' demeanor as she testified and to assess the tone and emphasis she placed on the appellant's words as she recalled them.  The military judge also considered the testimony of PVT S' treating physician that PVT S had recurring nightmares of the events, and described hearing the appellant's voice again in her mind, when he found some evidence of threats or intimidation raised by the evidence.  Under these circumstances, we cannot conclude that his decision was an abuse of discretion.

Assuming, arguendo, that the military judge erred in determining that constructive force was raised by the evidence, we must decide "whether there was a reasonable possibility that the members found appellant guilty" on the basis of the erroneous instruction.  Brown, 50 M.J. at 267.

The challenged instruction did not tell the members that constructive force existed.  Rather, it directed them to consider all the surrounding circumstances to determine if the act of sexual intercourse was accomplished by force or whether PVT S consented to it.  The language explaining constructive force was couched in conditional, not mandatory, terms.  If there was no evidence of threats or intimidation, the instruction was simply surplusage.  

We also note that the trial counsel did not argue constructive force as a possible theory, contending instead that the appellant accomplished the rape using actual, physical force.  Where, as here, the sexual intercourse was accomplished by physically holding the victim down and removing her clothing, we see no reasonable possibility that the court members relied upon constructive force to convict the appellant of rape.

Inconsistent Findings


Although not assigned as separate error, the appellant contends as part of his legal and factual sufficiency argument that the guilty findings of rape (Charge I) and of the regulatory violation (Charge II) are inconsistent.  The appellant's argument is appealing, for rape is manifestly a nonconsensual offense, and the Fort Jackson regulation the appellant stands convicted of violating prohibits consensual sexual contact between soldiers-in-training.  See Fort Jackson Regulation 600-3, para. 5h(1).  


Under the facts of this case, we find the appellant's conviction of violating the Fort Jackson regulation by touching and kissing PVT S when he initially entered her tent to be legally and factually sufficient. 

Charge II, however, also alleges that the appellant violated the regulation by wrongfully engaging in sexual intercourse with PVT S.  As the regulation prohibits only consensual sexual activity, we find that the appellant's conviction for violating this portion of the regulation is neither legally nor factually sufficient.  Accordingly, we will modify the findings as to Charge II in our decretal paragraph.

We have considered the remaining issues raised by the appellant, including those raised personally pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and have determined that they lack merit.  

The findings of guilty of Charge I and its Specification are affirmed.  The court affirms only so much of the findings of guilty of Charge II and its Specifi-cation as finds that the appellant did, on or about 7 November 1996 violate a lawful general regulation, to wit:  Fort Jackson Regulation 600-3, paragraph 3(k), dated 1 November 1994, by wrongfully kissing and touching Private S, a female soldier in training.  Reassessing the sentence on the basis of the error noted, the entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.  

Judge BROWN and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We note that the charge sheet does not reflect that the referral was noncapital, although the military judge and the parties to the trial treated it as a noncapital case.  Staff judge advocates and trial counsel should be aware that rape remains a capital offense under military law.  Unless a capital referral is intended, Part V of the charge sheet's "subject to the following instructions" block should include language indicating the referral is noncapital.  See Rule for Courts-Martial 201(f)(1)(A)(iii)(b) and Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 45e(1) [hereinafter MCM].





� Private S testified to painful penetration, semen was found in her vagina, and the appellant himself bragged to PVT Carroll that he "had put it in."  Legally and factually, this establishes penetration.
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