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MEMORANDUM OPINION ON FURTHER REVIEW
---------------------------------------------------------------
Per Curiam:


 On 13 May 1999, a military judge convicted appellant, pursuant to his pleas, of violating a lawful order (two specifications) and adultery (two specifications), in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted appellant of an additional specification of violating a lawful order and an additional specification of adultery.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for forty-five days, forfeiture of all pay and allowances, and reduction to Private E1.

On 27 March 2002, pursuant to our Article 66, UCMJ, review of appellant’s case, this court affirmed the findings of guilty.  United States v. Kaiser, ARMY 9900485 (Army Ct. Crim. App. 27 Mar. 2002) (unpub.).  This court, however, affirmed only so much of the sentence as provided for a bad-conduct discharge, confinement for forty-five days, forfeiture of $639.00 pay per month until the execution of appellant’s discharge, and reduction to Private E1.  Id. 

On 14 March 2003, the United States Court of Appeals for the Armed Forces (CAAF) reversed this court’s decision and set aside the guilty findings on Charge I, Specification 4 (violation of a lawful order) and Charge IV, Specification 3 (adultery).  United States v. Kaiser, 58 M.J. 146, 151 (C.A.A.F. 2003).  Our superior court also set aside the sentence and returned the record of trial to The Judge Advocate General for remand to this court.  Id.  The CAAF stated that we could dismiss the specifications and reassess the sentence or order a rehearing.  Id.

On 21 April 2003, because we could not “reliably determine what sentence would have been imposed at the trial level if the error had not occurred[,]” United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986), we returned the record of trial to The Judge Advocate General for remand to the same or a different convening authority for a rehearing. 


The record of trial is now before us for review pursuant to Article 66, UCMJ.  

We have considered the record of trial, appellant’s assigned errors, and the government’s reply thereto.  We have determined that the sentence is inappropriate under Articles 63 and 66, UCMJ, and will grant relief in our decretal paragraph.   


The Commander, Headquarters, U.S. Army Field Artillery Center and Fort Sill, determined that a rehearing on Charge I, Specification 4 (violation of a lawful order) and Charge IV, Specification 3 (adultery) was impracticable and dismissed those charges and specifications.  Thereafter, a sentence rehearing on the remaining charges and specifications was held.  A general court-martial composed of officer members sentenced appellant to confinement for three months, forfeiture of $1,290.00 pay per month for three months, and reduction to Private E2.  The convening authority approved the adjudged sentence.  

“Rehearings are constrained . . . by specific limitations on the sentence that may be approved by the convening authority.”  United States v. Rosendahl, 53 M.J. 344, 347 (C.A.A.F. 2000).  The approved sentence following a rehearing cannot be in excess of or more severe than the sentence ultimately approved by a convening authority or higher authority from the previous trial.  Rule for Courts-Martial 810(d)(1); UCMJ art. 63.  The sentence rehearing involved two fewer offenses; we “affirm only such findings of guilty and the sentence . . . as [we] find[] correct in law and fact and determine[], on the basis of the entire record, should be approved.”  UCMJ art. 66(c).  

Accordingly, this court affirms the guilty findings and approves only so much of the sentence as provides for confinement for forty-five days, forfeiture of $639.00 pay per month for three months, and reduction to Private E2.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored and mandated by Article 75(a), UCMJ.
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