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MEMORANDUM OPINION
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CURRIE, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to her pleas, of failure to repair, willful disobedience of a noncommissioned officer, and reckless endangerment, in violation of Articles 86, 91, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, sixteen months confinement, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to the terms of a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for 118 days, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant was granted 118 days of confinement credit for time served in pretrial confinement.  United States v. Allen, 17 M.J. 126 (C.M.A. 1984).  This case is before us for review pursuant to Article 66, UCMJ.


The quantum portion of the pretrial agreement required, inter alia, the convening authority to “disapprove any confinement in excess of the amount of time served in pre-trial confinement upon [sic] the date of trial.”  After the military judge announced his sentence, he reviewed the quantum portion of the pretrial agreement with appellant, and correctly stated that “the convening authority agrees to disapprove any confinement in excess of the time served in pretrial confinement.”  Inexplicably, the military judge then discussed this term of the pretrial agreement with appellant and counsel as follows:

MJ:  My understanding of the effect of the pretrial agreement on the sentence is that the convening authority may approve the reduction, forfeitures[,] and discharge, but may not approve any confinement.  Do counsel agree with my interpretation?

[Civilian Counsel]:  That’s correct, sir.

TC:  Yes, Your Honor.

MJ:  Now, Specialist Stevens, is that also your understanding?

ACC:  Yes, sir.

(Emphasis added).


“To ensure servicemembers are afforded their constitutional and statutory rights and to ensure finality of judgments, military law requires detailed inquiries concerning pretrial agreements and guilty pleas.”  United States v. Bartley, 47 M.J. 182, 186 (C.A.A.F. 1997).  “In addition, after imposing sentence, the military judge must address the parties’ understanding of any limitations on the sentence in order to assure that there is a mutual agreement.”  United States v. Smith, 56 M.J. 271, 273 (C.A.A.F. 2002) (citing United States v. King, 3 M.J. 458 (C.M.A. 1977); United States v. Green, 1 M.J. 453 (C.M.A. 1977); Rule for Courts-Martial 910(h)(3)); see also United States v. Cruse, 53 M.J. 805, 808 (Army Ct. Crim. App. 2000)(“During the sentencing phase in a court-martial before a military judge alone, the military judge must inquire into the sentence limitation set forth in the pretrial agreement.”).  The military judge erroneously interpreted the confinement provision and all parties agreed with his interpretation.  To moot any possible prejudice, we will take corrective action in our decretal paragraph.  UCMJ, art. 66(c).    

We also note that the convening authority took action after appellant had served her sentence to confinement.  Therefore, he should not have approved forfeiture of all pay and allowances.  United States v. Rollins, 36 M.J. 794 (A.C.M.R. 1993); United States v. Bronson, 37 M.J. 707 (A.C.M.R. 1993).  It is well-settled that a soldier should not be deprived of more than two-thirds pay unless that soldier is in a confinement status.  Rule for Courts-Martial 1107(d)(2) discussion (“When an accused is not serving confinement, the accused should not be deprived of more than two-thirds pay for any month as a result of one or more sentences by court-martial and other stoppages or involuntary deductions, unless requested by the accused.”); see United States v. Warner, 25 M.J. 64, 66 (C.M.A. 1987); United States v. Brewer, 51 M.J. 542, 547 (Army Ct. Crim. App. 1999).  We note that appellant went on voluntary excess leave within two weeks of the conclusion of her court-martial.  Under the circumstances, we will exercise our Article 66(c), UCMJ, authority, and grant appropriate relief.   


We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and hold they are without merit.


The findings of guilty are affirmed.  Only so much of the sentence is affirmed as provides for a bad-conduct discharge and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of the sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.


Senior Judge MERCK and Judge MOORE concur.  







FOR THE COURT:

MALCOLM H. SQUIRES, JR.
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