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MEMORANDUM OPINION
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HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit forgery and larceny, absence without leave, larceny (seven specifications), forgery and uttering forged checks (five specifications), and obtaining services under false pretenses, in violation of Articles 81, 86, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 921, 923, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for eighteen months, and forfeiture of all pay and allowances.
This case is before the court for automatic review under Article 66, UCMJ.  Appellant asserts two assignments of error (AE).  The first AE merits discussion, but not relief.  We also find that appellant’s guilty plea is improvident to Specification 7 of Charge II (larceny of over $100.00, the property of Mr. Ray Lee) and Specification 1 of Charge IV (forge and utter Mr. Lee’s checks on diverse occasions).  Further, we direct that appellant be credited with 123 days of confinement credit for pretrial confinement and restriction tantamount to pretrial confinement served.

FACTS

Appellant and several other soldiers engaged in a conspiracy to forge and utter thirty-four checks, resulting in a larceny of about $10,000.00 from the Army and Air Force Exchange System (AAFES) and other entities.  Appellant pleaded guilty to, and was found guilty of, larceny by using forged checks from:  AAFES (Specification 8 of Charge II), four soldiers (Specifications 2, 4-6 of Charge II), and one civilian, Mr. Lee (Specification 7 of Charge II).  Appellant also pleaded guilty to, and was found guilty of, forging and uttering checks regarding the same four soldiers’ and Mr. Lee’s bank accounts, Specifications 2, 4-6 of Charge IV and Specification 1 of Charge IV, respectively.

During the providence inquiry, appellant stated that he could not say when he joined the conspiracy to cash Mr. Lee’s forged checks because he was using crack cocaine at the time and the offenses occurred over a year ago.  Appellant said that when he uttered the first two of seven forged checks belonging to Mr. Lee, another soldier was impersonating Mr. Lee and he was not aware that the two checks were forged (R. 136-39).
With respect to the other five checks pertaining to Mr. Lee’s account, appellant never admitted that he was actually involved in forging or uttering these checks.  Appellant’s name does not appear on these checks.  The military judge did not specifically ask appellant whether he had joined the conspiracy by the time the co-conspirators had forged or uttered the five checks.  Although appellant stated that he knew that all seven checks were forged and cashed, he did not indicate when he learned this information.  Appellant did not say how he was involved in the offenses involving the five checks.  During his unsworn statement appellant explained that when he first visited Mr. Lee’s residence, Private Seymour was impersonating Mr. Lee.  After Private Seymour purchased crack cocaine from the real Mr. Lee, Private Seymour provided some of the crack cocaine to appellant.  It was on a subsequent visit to Mr. Lee’s residence when appellant first discovered that the checks he had cashed were stolen from Mr. Lee (R. 199).

A stipulation by one soldier, who was an alleged larceny victim, indicated that he received notices from AAFES stating that he owed money for checks returned for insufficient funds.  The soldier did not actually lose any money, however, because he reported that his checks were stolen (Prosecution Exhibit (PE) 7).  Another soldier, also an alleged larceny victim, received notice from his bank that he owed $2,500.00 on checks that did not clear due to insufficient funds.  This soldier, however, was not aware that he had lost any money because he, too, reported that his checks were stolen (PE 8).  Appellant’s defense counsel stated during his closing argument, “financially, [the soldier-victims] have all conceded that they did not lose any money themselves.”  The record of trial lacks additional specific information about the entity that temporarily or ultimately lost funds as a result of the individual forgery and larcenies perpetrated by appellant and his co-conspirators.

DISCUSSION

Rule for Courts-Martial [hereinafter R.C.M.] 910(e) requires the military judge to conduct a providence inquiry of the appellant that satisfies the military judge that there is a factual basis for the guilty plea prior to its acceptance.  See also UCMJ art. 45(a); United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994).  While no specific format is prescribed for this inquiry, the inquiry must establish that appellant understands the elements of the offenses to which he has pleaded guilty, and admits facts which "make clear the basis for a determination by the military trial judge . . . whether the acts or the omissions of the accused constitute the offense or offenses to which he is pleading guilty."  United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247, 253 (1969) (citations omitted); see also United States v. Kilgore, 21 U.S.C.M.A. 35, 44 C.M.R. 89 (1971).  The military judge should not rely solely upon the written stipulation of fact to ascertain the factual predicate for the guilty plea, but should also engage in a verbal exchange with an accused to ensure his personal understanding and agreement.  See R.C.M. 910(e) discussion; United States v. Faircloth, 45 M.J. 172, 174 (1996).  The military judge can, of course, use the stipulation in conjunction with the verbal exchange.  Then, “‘[appellant] must be convinced of, and able to describe all the facts necessary to establish guilt.’”  Id. (citation omitted).
“A conspirator who joins an existing conspiracy can be convicted of this offense only if, at or after the time of joining the conspiracy, an overt act in furtherance of the object of the agreement is committed.”  United States v. Whitten, 56 M.J. 234, 236 (2002) (internal quotation marks omitted) (quoting Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM, 2000], Part IV, para. 5c(1)).  Under the circumstances of this case, the providence inquiry was insufficient to support the findings of guilty of Specification 7 of Charge II and Specification 1 of Charge IV because appellant failed to admit that he “joined an ongoing conspiracy . . . or that he aided and abetted an ongoing larceny [and forgery] being committed by [appellant’s co-conspirators].”  Whitten, 56 M.J. at 236-37 (citing UCMJ art. 77); see MCM, 1998, Part IV, para. 5c(5).  Appellant’s “blissful ignorance that the act requested of him was part of a criminal scheme is in substantial conflict with the pleas of guilty.”  Higgins, 40 M.J. at 68 (internal quotation marks and citation omitted).  We will grant relief in our decretal paragraph.

With respect to appellant’s guilty plea to larceny of the funds of four soldiers (Specifications 2, 4-6 of Charge II), the providence inquiry did not establish “that the property [stolen] belonged to a certain person,” as named in these four specifications.  See MCM, 1998, Part IV, para. 46b(1)(b).  “It is well established that a depositor of a bank or similar depository has no ownership rights in any specific monies of the depository, their relationship being one of creditor to debtor, not bailor to bailee nor beneficiary to fiduciary.”  United States v. Duncan, 30 M.J. 1284, 1289 (N.M.C.M.R. 1990) (citing United States v. Jones, 29 C.M.R. 651 (A.B.R. 1960)).  The currency wrongfully obtained by the appellant and his co-conspirators was not the property of the four soldiers.  See id.  Because these four soldiers did not have any liability to repay the institutions that cashed the checks, they should not have been listed in the larceny specifications.  However, “so long as [appellant was] not misled,
 variances as to ownership in larceny cases are not fatal and may be disregarded.”  Id.  Under Article 121, UCMJ, the person or entity alleged to be the “owner” of the property taken, obtained, or withheld must have a superior right to the appellant, but need not be the true owner.  See United States v. Leslie, 13 M.J. 170, 171-72 (C.M.A. 1982).  Appellant’s larceny conviction will bar another prosecution for the same offense.  See Craig, 8 U.S.C.M.A. at 221, 24 C.M.R. at 31.  We are satisfied that appellant's pleas of guilty to Specifications 2, 4-6 of Charge II were providently made.
We have considered the matters submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty of Specification 7 of Charge II and Specification 1 of Charge IV are set aside and Specification 7 of Charge II and Specification 1 of Charge IV are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for seventeen months, and total forfeiture of all pay and allowances for seventeen months.


Judge BARTO and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.






Clerk of Court

� The convening authority’s initial action and the promulgating order failed to reflect this confinement credit.  See Army Reg. 27-10, Legal Services:  Military Justice [hereinafter AR 27-10], para. 5-28a (24 June 1996).  This requirement remains in effect.  See AR 27-10, para. 5-31a (6 Sept. 2002).  The confinement facility, however, advised defense appellate counsel that appellant received 123 days of confinement credit (Defense Appellate Exhibit A).





� The stipulated facts and appellant’s colloquy with the military judge during the providence inquiry establish that appellant knew the money he and his co-conspirators had obtained was held by either a financial institution or AAFES, not by the soldiers whose checks were stolen and forged.  Appellant has made no claim of being misled.  All the essential facts about the larcenies were known to appellant at trial.  He was not hampered in the preparation or presentation of a defense or "surprised" by the evidence at trial.  See United States v. Craig, 8 U.S.C.M.A. 218, 221, 24 C.M.R. 28, 31 (1957).
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