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MEMORANDUM OPINION
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NOVAK, Judge:


A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of furnishing alcohol to a minor, in violation of Article 134,
 Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge.


In his Article 66, UCMJ, appeal, the appellant claims that the military judge erred by holding that the members were not unlawfully influenced by his brigade commander’s widely addressed electronic messages (e-mails) and briefing 

addressing the need for greater discipline in the brigade; that the military judge erred by not staying the proceedings after the appellant raised allegations that the members of his court-martial had been subjected to unlawful command influence; and that the military judge failed to shift to the government the burden of disproving unlawful command influence after the appellant produced sufficient evidence to raise the issue.  The appellant’s case is a companion case to United States v. Stoneman, ___ M.J. ___ (Army Ct. Crim. App. 21 Dec. 2000), which raised these same three assignments of error.
  As in that case, we find no error materially prejudicial to the substantial rights of the appellant.  UCMJ art. 59(a).

Facts

The appellant was a member of the same battalion as SPC Stoneman.  The facts underlying the issues, i.e., the 1st Brigade commander’s e-mails and his leaders’ training, are set out in the Stoneman opinion.  Stoneman, slip op. at 2-3.  The appellant’s trial defense counsel raised the same pretrial motion raised in the Stoneman case to stay the court-martial proceedings until all 1st Brigade members were removed from the panel for implied bias.  He likewise conceded that his claim of unlawful command influence only applied to panel members from 1st Brigade, and not to potential witnesses.  The same military judge ruled, as she did in the Stoneman court-martial, that the defense request for a stay was premature, that the brigade commander’s e-mails did not automatically disqualify any panel members, and that any unlawful command influence issues could be addressed during voir dire.

During group voir dire at the appellant's 28-29 January 1998 trial, which began the day after the Stoneman court-martial ended, seven of the nine members acknowledged, in response to the military judge’s general question, that they saw an e-mail from the 1st Brigade commander regarding possible disciplinary problems within the brigade.  Of those seven, four sat on the appellant’s court-martial.  All four admitted that they received the second e-mail.  During individual voir dire, three of the four members stated that they attended the leader’s training and received the first e-mail, although two of them only read parts of the first e-mail.  None indicated that the brigade commander’s comments would affect the performance of 

their duties as court members.  As she did in Stoneman, the military judge found that none of the panel members was biased or unlawfully influenced by the brigade commander’s comments, and she denied the trial defense counsel’s challenge against them for implied bias.

Discussion

We explained in Stoneman the complicated interplay between the laws, standards, and cases governing challenges against court-martial members for implied bias on the one hand, and the issue of unlawful command influence on the other.  Stoneman, slip op. at 7-10.  Based on those precedents, our conclusions in this case are the same as those in Stoneman.  First, we hold that the military judge did not err by declining to stay the appellant’s court-martial until a new panel was selected.  Second, based on the members’ qualifications,
 their statements during voir dire,
 and their seniority, we are satisfied that they were not subject to any “subtle pressures” in reaching a verdict on the findings or in adjudging a sentence, and that the military judge did not abuse her discretion in denying challenges against them.  United States v. Youngblood, 47 M.J. 338, 342 (1997), aff’d by summary disposition, 52 M.J. 476 (1999).  Finally, regardless of the sufficiency of the procedures the military judge used under unlawful command influence law, we are persuaded after a de novo review beyond a reasonable doubt that the brigade commander’s comments 

did not constitute unlawful command influence, and that they did not affect the findings and sentence in the appellant’s case.

Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant was convicted under Article 134, UCMJ (clause 3—crimes and offenses not capital), with violating Alaska Statutes, Section 04.16.051(a), as assimilated into federal law by operation of Title 18, United States Code, Section 13, which prohibits the furnishing or delivery of alcohol to a person under twenty-one years of age.





� The appellant was convicted of furnishing alcohol to a thirteen-year old female.  Specialist (SPC) Stoneman was convicted of raping and forcibly sodomizing the same victim shortly thereafter.  The appellant was also charged with, but acquitted of, forcibly sodomizing the same victim later the same evening.  A separate charge against the appellant of indecent liberties with the same victim was dismissed before findings as multiplicious with the forcible sodomy charge.





� The trial defense counsel did not challenge any of these four members for actual bias based on the brigade commander’s messages.  Of the three members who read or heard the brigade commander’s e-mails or training but did not sit on the appellant’s court-martial, two were successfully challenged for cause on grounds completely independent of the brigade commander’s actions.  The trial defense counsel challenged the third peremptorily, failing to state that he would have exercised his peremptory challenge against another member if the challenge for implied bias had been granted.  “Therefore, under [Rule for Courts-Martial] 912(f)(4) the defense has waived its challenge for cause against [that member].”  United States v. Rockwood, 48 M.J. 501, 511 n.23 (Army Ct. Crim. App. 1998), aff’d, 52 M.J. 98 (1999), cert. denied, 120 S.Ct. 1173 (2000).





� See UCMJ art. 25(d)(2) (“[T]he convening authority shall detail as members hereof such members of the armed forces as, in his opinion, are best qualified for the duty by reason of age, education, training, experience, length of service, and judicial temperament.”); see also United States v. Tulloch, 47 M.J. 283, 287 (1997).





� By their words and manners, we find that the members who sat on the appellant’s case distanced themselves even more than those in Stoneman from the brigade commander’s messages and delivery style.
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