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MEMORANDUM OPINION ON RECONSIDERATION

------------------------------------------------------------------------
Per Curiam:


In accordance with his negotiated pleas, appellant was convicted in June 1997 of three specifications of carnal knowledge, in violation of Article 120, Uniform Code of Military Justice, 10 U.S.C. § 920 [hereinafter UCMJ].  We initially reviewed this case pursuant to Article 66, UCMJ, and issued a memorandum opinion setting aside the convening authority’s 6 January 1998 action.  United States v. Johnson, ARMY 9700975 (Army Ct. Crim. App. 16 June 1998)(unpub.).  The gov​ernment then filed a Motion for Reconsideration, which we granted and vacated our original opinion.  United States v. Johnson, ARMY 9700975 (Army Ct. Crim. App. 6 August 1998)(order)(unpub.) 


Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant has presented this court with an original three-page memorandum, dated 15 August 1997, addressed to the convening authority.  This memorandum summarizes the meritorious aspects of appellant’s military service, accepts responsibility for his criminal misconduct, and specifically asks the convening authority to disapprove his bad-conduct discharge.  The convening authority never saw this clemency memorandum.


Accompanying this three-page memorandum is a second memorandum, from appellant, addressed to this court, dated 1 March 1998.  This March memorandum attempts to explain why the appellant did not get his personal clemency petition to the con​vening authority despite action being taken nearly seven months after the date of trial.  “Given the low threshold for error in the post-trial review process,”
 the fact the appellant’s trial defense counsel was reassigned away from Fort Drum shortly after the trial, and our high court’s admonition that the “essence of post-trial prac​tice is basic fair play,” United States v. Leal, 44 M.J. 235, 237 (1996), “we will not speculate on what the convening authority would have done if he had” received the appellant’s hand-written petition for clemency.  See Id. (quoting United States v. Jones, 36 M.J. 438, 439 (C.M.A. 1993)).


Our previous opinion implied that appellant’s trial defense counsel may have been ineffective during the post-trial phase of this court-martial.  We have deter​mined that counsel was not ineffective.  Defense counsel’s 2 January 1998, Rules for Courts-Martial 1105 and 1106 submission clearly shows that counsel remained a zealous advocate for his client in asking the convening authority to disapprove the adjudged punitive discharge.  At issue is whether a soldier is entitled to a new re​view and action when he misunderstands the mechanism for transmitting his per​sonal clemency petition to the convening authority prior to action.  On the unique facts in this case, the answer is “yes.”


Our superior court has often remarked that an accused’s best chance for clem​ency rests with the convening authority.  See United States v. MacCulloch, 40 M.J. 236, 239 (C.M.A. 1994).  “In matters of clemency, the convening authority’s obli​gation to consider defense submissions is uniquely critical to an accused.”  United States v. Hamilton, 47 M.J. 32, 35 (1997).  We will not speculate why this appellant missed his opportunity to personally address the convening authority.
 


The 6 January 1998 action of the convening authority is set aside.  The record of trial is returned to The Judge Advocate General for a new recommendation and action by the same or a different convening authority.   

ECKER, Judge, concurring in part and dissenting in the result:


I concur with the lead opinion’s declaration that there is no issue of ineffec​tive assistance of counsel presented by this record.  Because of the importance of scrupulously protecting an accused’s post-trial rights, I originally concurred in      re​turning this case for a new action.  However, on reconsideration I am now convinced that in this instance we are being overly paternalistic.  Accordingly, I no longer join the majority’s decision to return this record to the convening authority for a new action.


The salient facts concerning the post-trial processing of appellant’s court-martial are easily stated.  On 16 June 1997 appellant signed Appellate Exhibit IV, the Post-Trial and Appellate Rights form.  Paragraph 3 of that form outlined his right to submit matters to the convening authority prior to final action.  In apparent reliance on this advice, appellant prepared a memorandum dated 15 August 1997 requesting clemency.

On 12 November 1997, a “faxed” copy of the staff judge advocate’s (SJA) post-trail recommendation was “signed for” by appellant while in confinement at Fort Knox.  On 2 January 1998, a post-trial submission, pursuant to Rules for Courts-Martial 1105 and 1106, was submitted to the convening authority on appellant’s behalf by his defense counsel.  However, this submission did not include appellant’s 15 August 1997 memorandum.  On 6 January 1998, action was taken in appellant’s case.

Appellant’s 1 March 1998 memorandum to this court asserts that the failure to submit his 15 August 1998 memorandum was due to defense counsel’s inattentive​ness and unresponsiveness to his calls concerning the post-trial processing of his case.  Nevertheless he acknowledges one telephone contact with counsel’s office, but conspicuously makes no mention of having advised counsel of the existence of his purported memorandum and his desire to submit it to the convening authority.  There is also no evidence that appellant sought to utilize the “fax” link to send his memorandum to defense counsel or even the SJA.

Given the apparent inconsistencies and contradictions in appellant’s claims, I believe that his Grostefon( complaint is nothing more than a self-serving attempt to shift blame for his failure to act in his own behalf over a period of seven and one half months.  Having concluded that defense counsel was not deficient in his repre​sentation of appellant, I believe there is no basis to grant any relief in this case and would affirm both the findings and the sentence.    







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� United States v. McKinley, 48 M.J. 280, 283 (1998)(Effron, J. concurring in part and in result)(citing United States v. Demerse, 34 M.J. 488, 492 (C.M.A. 1993)).





� We are convinced, however, that the fault was not all his.


( United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982). 
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