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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of failure to obey a lawful order, distribution of lysergic acid diethylamide (four specifications), and use of “Methylenedioxyamphetamine, Methylenedioxymethamphetamine, and Lysergic Acid Diethylamide”* (all three uses alleged in one specification), in violation of Articles 92 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 912a [hereinafter UCMJ].  The convening authority approved the sentence consisting of a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  In accordance with a pretrial agreement, the convening authority suspended the execution of the sentence to confinement in excess of eighteen months for a period of eighteen months.  The convening authority also ordered ninety-eight days of confinement credit against the appellant’s sentence to confinement because of pretrial restraint.


Although the appellant submitted the case on its merits without asserting error, we hold that the military judge failed to properly advise the appellant of one element of wrongful use of controlled substances.  The specification of use of controlled substances to which the appellant pleaded guilty alleged that he used “Methylenedioxyamphetamine, Methylenedioxymethamphetamine, and Lysergic Acid Diethylamide” (emphasis added).  However, when the military judge explained the elements of this offense to the appellant during the plea inquiry, she erroneously referred to the first two drugs as precisely the same substance, that is “methylenedioxymethamphetamine” (street name, “Ecstasy”), failing to include the drug “methylenedioxyamphetamine,” as alleged in the specification.  Moreover, in establishing the factual basis of the appellant’s plea, the military judge only discussed, and the appellant only admitted to, the use of two drugs, specifically:  “methylenedioxymethamphetamine” and “lysergic acid diethylamide.”  Although we sympathize with having to articulate these awkward and technical names during the plea inquiry, the appellant was not correctly advised of the elements of the offense to which he pleaded guilty.  See United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  We find, however, that the appellant suffered no prejudice as to his sentence.  Accordingly, we will correct the error in our decretal paragraph.


We have considered the matters submitted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find that they do not merit any relief.


The court affirms only so much of the finding of guilty of Specification 5 of Charge II as finds that the appellant did, at or near Fort Carson, Colorado, between 5 February 1999 and 5 March 1999, wrongfully use methylenedioxy methamphetamine and lysergic acid diethylamide, Schedule I controlled substances, in violation of Article 112a, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms the sentence.   







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* According to statutory nomenclature, “methylenedioxyamphetamine” is more precisely described as 3,4-methylenedioxy amphetamine, and “methylenedioxymethamphetamine” is more precisely described as 3,4-methylenedioxy methamphetamine.  The statute makes clear that the latter is an analog salt of the former, and hence the substances are chemically different.  See 21 U.S.C. §§ 812-813 (1998) (Schedule I).
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