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MEMORANDUM OPINION
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Per Curiam:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence from duty (two specifications), in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, forfeiture of $767.00 pay per month for three months, reduction to Private E1, and a reprimand.  The case is before the court for our review under Article 66, UCMJ.    


Although the adjudged sentence was approved, the convening authority did not issue a written reprimand, as required by Rule for Courts-Martial [hereinafter R.C.M.] 1003(b)(1).  Appellate counsel agree that the convening authority erred, but disagree on the remedy.  Appellate defense counsel urge us to set aside the reprimand.  Appellate government counsel recommends that we remand appellant’s case for a new staff judge advocate post-trial recommendation (SJAR) and a new initial action.  We will not affirm the reprimand in our decretal paragraph.
The SJAR’s characterization of the findings for Charge I and its Specification merits comment and remedial action in our decretal paragraph.  As to the gist of the offense for Charge I and its Specification, the SJAR states that appellant deserted his unit, “with the intent to avoid hazardous duty, namely:  Deployment in support of Operation Enduring Freedom.”  The SJAR correctly states that appellant was found not guilty of a violation of Article 85, UCMJ, but guilty of a violation of Article 86, UCMJ.  The SJAR fails to clearly indicate that appellant was found not guilty of the portion of Charge I and its Specification that pertains to being absent, “with the intent to avoid hazardous duty, namely: Deployment in support of Operation Enduring Freedom.”  
Appellant and his defense counsel filed no objection to the erroneous SJAR.  See R.C.M. 1105 and 1106(f)(4).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in his SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority’s purported approval of different findings was a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  We will affirm Charge I and its Specification in accordance with the trial court’s findings, and reassess the sentence.
The remaining assignment of error and the assertion made pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.  The court affirms only so much of the finding of guilty of Charge I and its Specification as finds that appellant did, on or about 6 December 2002, without authority, absent himself from his unit, Alpha Company, 86th Signal Battalion, located at Fort Huachuca, Arizona, and did remain so absent until on or about 30 June 2003, in violation of Article 86, UCMJ.  The remaining findings of guilty are affirmed.

Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, forfeiture of $767.00 pay per month for three months, and reduction to Private E1.  






FOR THE COURT:

MALCOLM H. SQUIRES, JR.
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