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MEMORANDUM OPINION

-----------------------------------------
CASIDA, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of one specification of assault consummated by a battery upon a child under sixteen years, in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 [hereinafter UCMJ].
  The approved sentence was a bad-conduct discharge, confinement for three months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s six assignments of error,
 matters submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the Government’s reply thereto, and the excellent oral arguments of counsel.  Because of error by the trial judge, we reverse the findings and sentence and authorize a rehearing.  

FACTS


On 17 December 1996, appellant and his wife took their eight-month-old daughter, Hannah, to the Army hospital at Fort Polk, Louisiana, because she was refusing to put weight on one arm.  A radiograph disclosed a spiral fracture of the arm.  Appellant reported that the fracture must have occurred during the previous night when Hannah was fussing in bed and he carried her to his bedroom, but bumped into the foot of the bed, bruising his leg, and fell at the foot of his and his wife’s bed while holding Hannah.  His wife confirmed the fall.  Further examination disclosed additional previously unknown evidence of broken bones and other trauma, including broken ribs, a fractured or chipped wrist bone, and a fractured skull.  In addition, Hannah had been treated previously in June 1996 for a spiral fracture of her leg, which then had been attributed to accidental causes.  Appellant reported that he had caught Hannah by the leg as she fell off of the couch.


The amount of unexplained trauma prompted an investigation by the Criminal Investigation Command (CID).  Special Agent (SA) Martin interviewed appellant, who was advised of, and initially waived, his rights to remain silent and to assistance of counsel.  Appellant provided an exculpatory oral statement, and SA Martin began typing the statement onto a standard witness statement form.  At some point during the interview, SA Martin accused appellant of lying, but also asked appellant to sign and swear to the exculpatory statement.  Appellant became agitated and angry and refused to sign the statement because he said it was not accurate.  Appellant then invoked his rights to counsel and to remain silent.  

Special Agent Martin testified at trial that appellant then began talking to himself in a low voice and said “he faked the fall [referring to the fall in the bedroom] because he didn’t want [his wife] to think that he was a bad father.”  Thus, the prosecution’s theory was that appellant had broken Hannah’s arm in her own bedroom out of anger and had then faked the fall in appellant’s bedroom to cover up his act.  After appellant left CID, he made complaints to his commander and command sergeant major about his perceived maltreatment by SA Martin.  Appellant was later charged with having committed all the injuries to Hannah.

Appellant was represented at trial by a civilian counsel and by detailed military counsel.  Special Agent Martin testified at trial concerning the interview of appellant, the draft statement, and appellant’s inculpatory declaration about faking the fall.  Special Agent Martin also sprinkled his testimony with frequent recitals of appellant’s invocation of his rights, without objection.  His testimony during direct examination included these statements:  “he said or indicated that he wanted to speak to an attorney before answering any other questions”; “the minute he even indicates to me that he needs an attorney or if he wants to talk to an attorney, I cannot ask him anymore questions”; and “I know we terminated or we stopped talking at the interview when he said he wanted a lawyer at 1:00.”  

On cross-examination by defense counsel, SA Martin made these statements:  “when the interview terminated, was when he indicated he wanted an attorney”; and “it wasn’t until after he had requested an attorney and the interview was terminated, was when he started talking about how he faked the fall.”  The defense counsel compounded the error by asking SA Martin, “Now are you saying he said, that’s 

it . . . I want to talk to a lawyer, then he sat down and said, you know what, I staged this fall?”

Finally, in response to a question posed by a panel member concerning what appellant had told SA Martin about the fall in the bedroom, and read by the military judge, SA Martin responded:

[D]uring the initial portion of the statement when it was being typed, he had told me that that’s what had happened [concerning the fall in the bedroom.]  Um—it wasn’t until after he had requested an attorney and the interview was terminated, was when he started talking about how he faked the fall . . . .

In context, SA Martin’s mention of appellant’s invocation went well beyond answering the question asked and appears to have been entirely gratuitous.

The trial counsel did not mention appellant’s invocation of his rights during his closing arguments to the members.  The civilian defense counsel did, however, mention the invocation in support of his argument that it was absurd to believe that appellant made the incriminating statement immediately after invoking his rights.

After the trial, in his Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission, the military trial defense counsel stated,

The military judge repeatedly failed to instruct, sua sponte, the panel members to disregard this improper testimony.  Yes, we could have objected, but would have told the panel members not to look at the “pink elephant.”  The effect is that the panel members have imbedded in their minds that SSG Loomis invoked his rights and wanted to speak with an attorney before answering any more questions and before signing any statement, therefore he must be hiding something and is guilty.

DISCUSSION


A suspect’s lawful invocation of his rights to remain silent or to assistance of counsel during an investigative interview with police authorities is inadmissible against him.  See United States v. Riley, 47 M.J. 276, 279 (C.A.A.F. 1997); Military Rule of Evidence 301(f)(3); cf. Wainwright v. Greenfield, 474 U.S. 284, 290 (1986).  But cf. Brecht v. Abrahamson, 507 U.S. 619, 628 (1993); United States v. Sidwell, 51 M.J. 262, 263 (C.A.A.F. 1999).  The danger of allowing such evidence is that the members of a court-martial might view it as an indication that the suspect who invokes his rights is hiding his guilt.  See United States v. Moore, 1 M.J. 390, 391 (C.M.A. 1976).  On at least six occasions during SA Martin’s testimony, either he or an attorney made reference to appellant’s invocations.  This was clearly error, but neither the military judge nor either of the defense counsel made any effort to stop or correct the testimony.


It could be inferred that appellant’s counsel did not object because they wanted to show that his invocation was consistent with his complaint of unfair treatment by CID.  It could also be inferred that they did not object because evidence of appellant’s invocation was, in fact, used to argue to the members the apparent contradiction between the appellant invoking his rights and then almost immediately making a very damaging incriminating statement.
  Nevertheless, the military judge had an obligation to interrupt this clearly improper testimony and inquire of defense counsel as to the reason for their inaction.  “The military judge is ‘more than a mere referee’ and he has a duty to insure the accused receives a fair trial.”  United States v. Blackmon, 39 M.J. 1091, 1093 (A.C.M.R. 1994) (citing United States v. Graves, 1 M.J. 50, 53 (C.M.A. 1975)).  If the silence of defense counsel was part of their defense tactics, a limiting instruction nevertheless should have been offered to prevent the members from misusing this sensitive evidence. 


Because appellant interposed no objection to admission of this testimony, we now test for plain, prejudicial error.  Cf. Riley, 47 M.J. 276.  The court in Riley applied a three-pronged test to resolve an issue very similar to the issue before us.  To warrant overturning the findings in this case, there must be (1) plain, (2) prejudicial (3) error.  We have found error and it is both obvious and substantial.  The evidence of appellant’s invocation violated a well-known rule of evidence having constitutional dimension.
  As in Riley, we conclude that the abridgment of these important rights in this case “materially prejudiced the substantial rights of” appellant.  Cf. id. at 279-80 (citing UCMJ art. 59(a)).  


This was a hotly contested case, with substantial conflicting evidence as to the causes of Hannah’s various injuries.  Appellant was acquitted of six of the seven charged acts of abuse.  The only specification resulting in a conviction involved the incident to which appellant allegedly made his incriminating admission to SA Martin.  The testimony concerning that admission was entwined with the inadmissible testimony concerning the invocation of his rights.  At least two of SA Martin’s references to invocation were not even remotely necessary to answer the questions put to him; it could be inferred that his gratuitous remarks were made with knowledge of their impropriety.  Finally, the lack of a limiting or corrective instruction left the members with no guidance on the appropriate uses of this evidence, if there were any.
  Cases with errors of constitutional dimension may be upheld only if the errors are harmless beyond a reasonable doubt.  See Chapman v. California, 386 U.S. 18, 24 (1967).  Under the circumstances of this case, we are unable to find these errors harmless beyond a reasonable doubt.
  Cf. United States v. Mobley, 34 M.J. 527, 531 (A.F.C.M.R. 1991)(citing Chapman, 386 U.S. at 24).


The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.

Judge TRANT and Judge NOVAK concur.







FOR THE COURT:








RANDALL M. BRUNS








Deputy Clerk of Court

� Appellant was acquitted of six other specifications of assault consummated by a battery upon a child under sixteen years.





� The allegations of error discussed herein, as numbered in appellant’s brief, are:





IV





THE MILITARY JUDGE COMMITTED PLAIN ERROR BY FAILING TO DECLARE A MISTRIAL SUA SPONTE AFTER SPECIAL AGENT MARTIN MADE FIVE REFERENCES TO APPELLANT TERMINATING HIS INTERROGATION BY REQUESTING AN ATTORNEY AND ONE REFERENCE TO APPELLANT INVOKING HIS RIGHT AGAINST SELF-INCRIMINATION, AND THIS ERROR IS NOT HARMLESS BEYOND A REASONABLE DOUBT.





V





THE MILITARY JUDGE COMMITTED PLAIN ERROR BY FAILING TO GIVE A CURATIVE INSTRUCTION SUA SPONTE AFTER SPECIAL AGENT MARTIN MADE FIVE REFERENCES TO APPELLANT TERMINATING HIS INTERROGATION BY REQUESTING AN ATTORNEY AND ONE REFERENCE TO APPELLANT INVOKING HIS RIGHT AGAINST SELF-INCRIMINATION, AND THIS ERROR IS NOT HARMLESS BEYOND A REASONABLE DOUBT.





� We are not persuaded by military counsel’s explanation in appellant’s R.C.M. 1105 submission for not objecting to the evidence during the trial (the “pink elephant” theory).  While it shows that counsel knew at the time that the testimony was improper and did nothing, the obvious remedy was to request an out-of-court session, see UCMJ art. 39(a), to ask the military judge to intervene. 





� We find it unnecessary to determine whether appellant’s invocation of his right to silence implicated Article 31(b), UCMJ, or Miranda v. Arizona, 384 U.S. 436 (1966), or both, because his request for an attorney certainly invoked the protections of the Sixth Amendment.





� While appellant argues that the military judge should have sua sponte granted a mistrial or, in the alternative, provided a limiting or corrective instruction, we need not rule on which course of action would have been appropriate; the military judge did neither, so the end result here is the same.





� Absent the inadmissible evidence, we might well be satisfied based on the remaining evidence that appellant was guilty of the charge beyond a reasonable doubt.  Cf. United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  We cannot say, however, that admission of the evidence was harmless beyond a reasonable doubt in the members’ deliberations; hence, we reverse the findings and sentence.  Cf. United States v. Ibarra, 53 M.J. 616, 620 (N-M. Ct. Crim. App. 2000)(citing Sidwell, 51 M.J. at 265). 





� Because of our disposition, it is unnecessary to consider the remaining assignments of error and the matters submitted personally by appellant pursuant to Grostefon.
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