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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted the appellant, pursuant to his pleas, of disrespect to a superior commissioned officer (two specifications), in violation of Article 89, Uniform Code of Military Justice, 10 U.S.C. § 889 [hereinafter UCMJ].  Contrary to the appellant’s pleas, the military judge convicted the appellant of failure to go at the time prescribed to his appointed place of duty, in violation of Article 86, UCMJ.  The convening authority approved the sentence consisting of a bad-conduct discharge, confinement for twenty-one days, and forfeiture of $400.00 pay per month for one month.  


In this Article 66, UCMJ, appeal, the appellant asserts, in a single assignment of error,
 that his battalion commander, Lieutenant Colonel (LTC) Bonsell, was disqualified from making a recommendation as to the disposition of the charges due to his status as an accuser.  The appellant, while being counseled by LTC Bonsell regarding his prior disrespect toward his company commander, stated that he did not “give a shit.”  This conduct formed the basis for the second specification of disrespect.  The appellant contends that LTC Bonsell was required under Rule for Courts-Martial 401(c)(2)(A) [hereinafter R.C.M.] to indicate in his letter of transmittal to his superior commanders that he was disqualified from making a recommendation as to disposition in the appellant’s case because he was the victim of one of the charged offenses.  The appellant asserts that LTC Bonsell’s error “tainted the convening authority’s subsequent referral of the charges to a special court-martial.”  

In support of his position, the appellant argues that as a victim of one of the disrespect specifications, LTC Bonsell had an “other than official interest” in the resolution of the charges.  The appellant further contends that LTC Bonsell’s personal interest in the resolution of the charges is evidenced not only by LTC Bonsell’s testimony during the appellant’s sentencing hearing, but also by LTC Bonsell’s recommendations and remarks as to the disposition of the appellant’s pretrial and post-trial voluntary Requests for Discharge in Lieu of Trial by Court-Martial, pursuant to Army Regulation 635-200, Personnel Separations:  Enlisted Personnel, Chapter 10 (17 Sep. 1990) [hereinafter Chapter 10].
  


Under the precedent of our superior court, the error alleged by the appellant is not jurisdictional.  See United States v. Tittel, 53 M.J. 313, 314 (2000); United States v. Shiner, 40 M.J. 155, 157 (C.M.A. 1994); United State v. Jeter, 35 M.J. 442, 447 (C.M.A. 1992).  The appellant’s failure to raise the issue at his court-martial or in matters submitted to the convening authority pursuant to R.C.M. 1105 constitutes waiver absent plain error.  See United States v. Corcoran, 40 M.J. 478, 484 (C.M.A. 1994) (“Nonjurisdictional defects in the preferral, forwarding, and referral process are waived if not raised prior to entry of pleas.”); R.C.M. 905(e).  As reflected in our analysis that follows, we find no plain error under the test set forth in United States v. Powell, 49 M.J. 460, 463-64 (1998).
    


Lieutenant Colonel Bonsell’s status as a “victim” of the appellant’s disrespect does not, per se, make him an “accuser” as defined by Article 1(9), UCMJ.
  See Tittel, 53 M.J. at 314; Shiner, 40 M.J. at 155-57; United States v. Conn, 6 M.J. 351, 354 (C.M.A. 1979); United States v. Gilfilen, 6 M.J. 699, 701-02 (N.C.M.R. 1978).  The test is whether “under the particular facts and circumstances . . . a reasonable person would impute to [LTC Bonsell] a personal feeling or interest in the outcome of the litigation.”  United States v. Gordon, 2 C.M.R. 161, 166 (C.M.A. 1952); see also McKinney v. Jarvis, 46 M.J. 870, 875-76 (Army Ct. Crim. App. 1997); United States v. Nix, 40 M.J. 6, 8 (C.M.A. 1994); Jeter, 35 M.J. at 445.  The issue as to whether LTC Bonsell was disqualified as an accuser was not raised at trial or by post-trial submissions, and consequently, the record is insufficient to determine whether LTC Bonsell “became personally involved with [the] appellant to the extent that he became an accuser.”  Shiner, 40 M.J. at 157.   

Assuming, arguendo, that LTC Bonsell was an accuser,
 it is unsettled whether he was disqualified from forwarding the charges to his superior commanders with his personal recommendation as to disposition under R.C.M. 401(c)(2)(A).  See McKinney, 46 M.J. at 874-75.  On the one hand, the plain language of R.C.M. 401(c)(2)(A) indicates that a forwarding commander “shall make a personal recommendation as to disposition,” and if he is “disqualified from acting as convening authority in the case, the basis for the disqualification shall be noted.”  The rule arguably requires a commander who is disqualified from acting as a convening authority to make a recommendation and to note the basis for his disqualification from acting as a convening authority.  On the other hand, our superior court has stated that R.C.M. 401(c)(2)(A) “requires commanders who forward charges, unless disqualified from acting on the case, to submit a recommendation to the higher convening authority.”  Nix, 40 M.J. at 7-8 (emphasis added).  This language suggests that a disqualified commander should not make any recommendation regarding the disposition of the charges.  See McKinney, 46 M.J. at 875 n.5.  Because of the dichotomy of authority regarding LTC Bonsell’s proper course of action, any alleged error was far from clear or obvious under Powell.      

In any case, we are satisfied that the appellant suffered no material prejudice to his substantial rights under Powell and Article 59(a), UCMJ.  Unlike the circumstances in Nix, LTC Bonsell’s alleged status as a victim-accuser did not amount to a conflict of interest that was hidden from the convening authority.  In order to refer this case to trial, the general court-martial convening authority, Major General (MG) Baxter, was advised that the appellant directed disrespectful language toward LTC Bonsell, as alleged in one of the specifications.  Presumably, MG Baxter would have considered this fact in making his referral decision, whether or not LTC Bonsell made a recommendation as to the disposition of the charges.  Furthermore, the appellant’s brigade commander, the special court-martial convening authority in this case who was not a “victim” of any of the charged offenses or an accuser, recommended that the charges be referred to a special court-martial empowered to adjudge a bad-conduct discharge.  In giving appropriate deference to the experience and independence of a convening authority with the rank and position of MG Baxter, we cannot assume that he was improperly influenced by LTC Bonsell’s recommendation.
  We are satisfied that the convening authority, having assessed all the relevant facts and circumstances in the appellant’s case, properly exercised his independent discretion in referring this case to a special court-martial.  


Although not asserted as error, the record contains no evidence that a certain authority appointed a certain place of duty for the accused as required by the first element of failure to repair, Specification 1 of the Additional Charge.  Consequently, the appellant’s conviction was not legally sufficient.  See United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  We will grant appropriate relief in our decretal paragraph.


The finding of guilty of Specification 1 of the Additional Charge is set aside and Specification 1 of the Additional Charge is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for twenty-one days.  







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We have reviewed the matters personally asserted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find that relief is not warranted.





� Lieutenant Colonel Bonsell testified during sentencing, “I think I can say that [this] is the worst case of disrespect I’ve ever seen.”  Lieutenant Colonel Bonsell recommended disapproval of the appellant’s pretrial Chapter 10 request and remarked in his letter of transmittal:  “While awaiting a Court Martial date, Private McCall went AWOL and continues to show contempt for the Army and the Chain of Command.  He is increasingly difficult to control and I believe the discharge would send the wrong signal to other soldiers.”  Lieutenant Colonel Bonsell recommended disapproval of the appellant’s post-trial Chapter 10 request and remarked in his letter of transmittal:  “The soldier displayed the worst form of disrespect I have ever seen and he should complete his sentence.”        





� To grant relief, this court must find that there was error, that the error was clear or obvious, and that the error materially prejudiced a substantial right of the appellant.  Powell, 49 M.J. at 463-64.





� An accuser under Article 1(9), UCMJ, includes any person “who has an interest other than an official interest in the prosecution of the accused.”





� By making this assumption for analysis purposes only, we do not suggest that LTC Bonsell had anything other than a professional interest in this court-martial.  





� We decline to follow the Nix decision because the facts are different.  In Nix, the disqualifying factor was hidden from the convening authority.  The court concluded, therefore, that the convening authority may have been improperly influenced by a subordinate who harbored a disqualifying conflict of interest.  
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