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MEMORANDUM OPINION
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CANNER, Judge:


A military judge sitting as a general court-martial convicted appellant, consistent with his pleas, of three specifications of making a false official statement, two specifications of distributing cocaine, and one specification of fleeing the scene of an accident, in violation of Articles 107, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 912a, and 934 [hereinafter UCMJ].  The announced sentence was a bad-conduct discharge, confinement for 1,189 days, and reduction to Private E1.  The convening authority approved the sentence as adjudged and directed that appellant be credited with fifteen days’ credit against the approved sentence to confinement pursuant to United States v. Allen, 17 M.J. 126 (C.M.A. 1984).  This case is before us, without assignment of error, for mandatory review pursuant to Article 66, UCMJ.


In addition to the Allen credit, the military judge awarded eleven days of confinement credit pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 305(k).  Appellant was put in pretrial confinement on two different occasions.  On each occasion, the forty-eight-hour review for probable cause for continued pretrial confinement was performed by the same battalion commander who ordered appellant into pretrial confinement.  The trial judge ruled that this violated the requirement in R.C.M. 305(i)(1) for a neutral and detached reviewing officer.  At trial and in his written ruling on appellant’s motion for appropriate relief (Appellate Exhibit IX), the military judge directed that appellant receive day-for-day credit under R.C.M. 305(k), in addition to the Allen credit.

In announcing his sentence, the military judge stated that the confinement portion was 1,189 days and then explained that he would have imposed 1,200 days of confinement but for the R.C.M. 305(i)(1) violation.  Clearly, the military judge’s intent was to incorporate the eleven-day credit in the adjudged sentence.  The quantum portion of the pretrial agreement, however, states, in part:  “The Convening Authority will apply any confinement credit given by the military judge to the approved sentence.”  All parties at trial agreed that the “confinement credit” would apply to the approved sentence, although there was no discussion as to the specific number of days of credit that appellant was entitled to have applied against his approved sentence.  The staff judge advocate’s recommendation, the convening authority’s action, and the promulgating order all reflect the fifteen-day Allen credit, but fail to apply the eleven-day R.C.M. 305(k) credit to the approved sentence.

Despite the somewhat misleading language of R.C.M. 305(k) and the administrative nature of the credit, the eleven-day credit in this case is a “confinement credit,” and must be applied against the approved sentence rather than the adjudged sentence.  United States v. Gregory, 21 M.J. 952, 957-58 (A.C.M.R.), aff’d, 23 M.J. 246 (C.M.A. 1986) (summary disposition); United States v. Beloney, 32 M.J. 639, 640-41 (A.C.M.R. 1991).  In this case,  the eleven-day credit must be applied against the approved sentence as dictated by the terms of the pretrial agreement, see United States v. Rock, 52 M.J. 154, 156-157 (1999), although it results in doubling the credit.

We have carefully considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty and the sentence are affirmed.  Appellant will be credited with eleven days’ confinement credit as ordered by the military judge, in addition to the fifteen days’ credit pursuant to United States v. Allen.


Judge CARTER and Judge HARVEY concur.
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