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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge found appellant guilty, pursuant to his pleas, of unauthorized absence and missing movement, and contrary to his pleas, of a second unauthorized absence, in violation of Articles 86 and 87, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 887 [hereinafter UCMJ].  The approved sentence was to a bad-conduct discharge and reduction to Private E1.


This case is before the court for automatic review under Article 66, UCMJ.  Although the case was submitted upon its merits, we note certain deficiencies in the acting staff judge advocate’s post-trial recommendation (PTR) and addendum thereto.  Rule for Courts-Martial 1106(d)(3)(D) [hereinafter R.C.M.] requires that the PTR include a “statement of the nature and duration of any pretrial restraint.”  The original charge sheet states that pretrial confinement (PTC) started on 17 October 1997.  The stipulation of fact (Prosecution Exhibit 1) states that appellant was released by the magistrate on 21 October 1997 (i.e. served four days of PTC).  The additional charge sheet states that appellant was re-confined on 20 February 1998 (after the second period of unauthorized absence).  At trial, both counsel agreed that there were fifteen days PTC.  The Results of Trial form, which is included in the record of trial immediately adjacent to the convening authority’s (CA) action and appears to have accompanied it, indicates “Number of days of presentence confinement, if any: 15 days,” but “Total presentence confinement credit toward post-trial confinement: None.”  The PTR stated that there were sixteen days pretrial “restraint.”  As appellant received no confinement, there was no requirement to include the PTC credit in the CA action and promulgating order.  See Army Reg. 27-10, Legal Services: Military Justice, para. 5-28 (24 June 1996).  Nevertheless, the “nature and duration” must still be accurately included in the PTR.  It is unclear if the CA understood that the pretrial “restraint’ was pretrial “confinement” or some lesser form of restraint (i.e. conditions on liberty, restriction, or arrest; see R.C.M. 304(a)), and the exact duration thereof (i.e., sixteen, fifteen, or four days).


Rule for Courts-Martial 1106 (d)(3)(C) requires a “summary of the accused’s service record, to include . . . awards and decorations received . . . .”  The PTR indicates that appellant had nine years and two months of service and had been awarded the Good Conduct Medal, National Defense Service Medal, Army Service Ribbon and Overseas Service Ribbon.  It fails to state that four of those years of service were in the United States Marine Corps including service in Operations Desert Shield and Desert Storm for which appellant was awarded the Marine Corps Expeditionary Medal and Kuwait Liberation Medal.  The defense counsel failed to comment on this omission in his R.C.M. 1106(f) response to the PTR.  Thus, we need to consider granting relief on the basis of these omissions only if we find plain error.  United States v. Demerse, 37 M.J. 488, 491 (C.M.A. 1993)(citing United States v. Fisher, 21 M.J. 327 (C.M.A. 1986)).  We find that, under the facts of this case, the omission of wartime awards was plain error.  In the instant case, appellant was convicted of missing a movement to Bosnia.  Had the CA been aware that on a prior occasion involving deployment to hazardous duty appellant had answered duty’s call, the CA may have considered it mitigating.  Thus, we find that appellant was prejudiced by this omission.  See United States v. Wheelus, 49 M.J. 283 (1998).


Rule for Courts-Martial 1106(b) disqualifies any person who acted, inter alia, as a trial counsel from later acting as a staff judge advocate to any convening authority in the same case.  The Chief of Military Justice signed the addendum to the PTR as “acting SJA.”  She was the senior captain in the office.  (The Deputy Staff Judge Advocate, a Major, had signed the PTR as “acting SJA”).  The Chief of Military Justice had taken no discernable part in the prosecution, but the record shows that she detailed the trial counsel.  At a minimum, this raises perception problems and is an unwise practice.  Because of our disposition based on the above noted error, we need not resolve whether there was a disqualification in this case.


The action of the convening authority, dated 26 June 1998, is set aside.(  The record of trial will be returned to The Judge Advocate General for a new recommendation and action by the same or different convening authority in accordance with Article 60, UCMJ.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
( We note that the action of the CA, which we set aside, as well as the action as promulgated by Special Court-Martial Order Number 6, dated 26 June 1998, (SPCMO#6), reflect appellant’s social security number (SSN) as [Deleted]; while the charge sheet and first paragraph of SPCMO#6 reflect appellant’s SSN is [Deleted].  These discrepancies should be resolved prior to the new action by the CA.*
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