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STOCKEL, Judge:

A general court-martial composed of officer members convicted appellant, contrary to his pleas, of dereliction of duty, failure to obey a lawful order, forcible sodomy, and burglary, in violation of Articles 92, 125, and 129, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 925, and 929 [hereinafter UCMJ].  The panel sentenced appellant to a dishonorable discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.  


In this Article 66, UCMJ, appeal, appellant asserts that the military judge erred when he failed to find that the Specification of Charge I (dereliction of duty) and the Specification of the Additional Charge (failure to obey a lawful order) constituted an unreasonable multiplication of charges.  We agree and provide relief in our decretal paragraph.

BACKGROUND


On 15 October 1998, Ms. Edgette, the Human Immunodeficiency Virus (HIV) Program Coordinator at Fort Eustis, Virginia, counseled appellant regarding his responsibilities to prevent transmission of his infection to others.  The counseling was provided on Department of the Army (DA) Form 5669-R, Preventive Medicine Counseling Record.(  The counseling informed appellant that he “must engage only in protected sexual relations (i.e., using a condom),” and that he has the “responsibility to always verbally inform [his] sexual partners of [his] infection prior to engaging in any intimate sexual behavior.”  Both appellant and Ms. Edgette signed the form.  This counseling formed the knowledge basis for the dereliction of duty offense.  

Additionally, on 15 October 1998, Ms. Edgette prepared a DA Form 4356, General Counseling Form, which formed the basis for the order given by appellant’s battalion commander.  The battalion commander met Ms. Edgette at her office and reviewed the General Counseling Form with her.  Appellant then arrived.  Ms. Edgette explained the counseling to be performed by the battalion commander and then left the office.  The battalion commander provided the General Counseling Form to appellant, who read it in the battalion commander’s presence.  Appellant informed the battalion commander that he understood the order.  Appellant was ordered to “verbally advise all prospective sexual partners of [his] diagnosed condition prior to engaging in any sexual intercourse* [(]*to include oral, vaginal, and anal intercourse[)].”  Appellant was further “ordered to use condoms should [he] engage in sexual intercourse with a partner.”

On 5 September 1999, appellant entered Staff Sergeant (SSG) H’s barracks room while SSG H was sleeping, and performed oral sex on him.  By forcibly sodomizing SSG H, appellant failed to engage in safe sex or to inform verbally SSG H that he was HIV positive. 


The trial defense counsel moved to dismiss the Specification of Charge I (dereliction of duty) as being multiplicious with the Specification of the Additional Charge (failure to obey a lawful order).  The government also moved to dismiss the Specification of Charge I.  The military judge ruled that he would give both charges to the panel, stating that “[i]f they found [appellant] guilty of both, [he] would dismiss the lesser offense, dereliction.”  Based upon the military judge’s comments, the government withdrew its motion.  The military judge then denied the defense motion.  The panel found appellant guilty of both offenses.  Rather than dismissing the dereliction offense, the military judge merged the two offenses for sentencing purposes.  

DISCUSSION

Applying the concepts and factors discussed in United States v. Quiroz, 55 M.J. 334, 338-39 (2001), we find that the offenses constituted an unreasonable multiplication of charges.  Both specifications were aimed at the same criminal acts, namely, failing to engage in protected sex and to verbally inform a sexual partner of the HIV infection.   The government also moved to dismiss the Specification of Charge I before findings in the “interest of justice.”  Applying a reasonableness standard, we hold that what was substantially one transaction was unreasonably multiplied into two offenses against appellant, in violation of the well-established principle in military law against unreasonable multiplication of charges.  See Rule for Courts-Martial 307(c)(4) discussion; Quiroz, 55 M.J. at 337.  

If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  In curing the error through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  

For the purpose of our Sales analysis, we note that the error in this case failed to affect the fundamental facts of appellant’s criminal acts.  The military judge instructed the panel to consider the two offenses as one for sentencing.  There is no evidence that the panel disregarded the military judge’s instruction.  Additionally, the error had no effect on the maximum sentence.  Appellant still faced confinement for life with or without the possibility of parole.  Based upon the entire record, and our collective experience, we conclude that we can reliably determine the severity of the sentence that would have been imposed if this error had not occurred.  Accordingly, we are satisfied that the sentence adjudged at trial and approved by the convening authority is no greater than that which would have been imposed absent the conviction for dereliction of duty.

We have considered the matters personally submitted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them lacking merit.

DECISION

The findings of guilty of Charge I and its Specification are set aside and Charge I and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), this court affirms the sentence.

Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The counseling is required by Army Reg. 600-110, Personnel:  Identification, Surveillance, and Administration of Personnel Infected with Human Immunodeficiency Virus (HIV), para. 2-13 (1 June 1996).
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