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MEMORANDUM OPINION ON FURTHER REVIEW

-------------------------------------------------------------
MOORE, Judge:


On 22 October 2001, a military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of conspiracy to wrongfully distribute ecstasy, conspiracy to wrongfully import ecstasy, wrongful distribution of ecstasy, wrongful use of ecstasy (two specifications), and wrongful use of cocaine, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fifteen months, and reduction to Private E1.


On 15 January 2002, the convening authority, Brigadier General (BG) Thomas R. Goedkoop, took action as the Commander, 10th Mountain Division (Light Infantry) (Rear).  His action stated, in part, “[O]nly so much of the sentence as provides for confinement for 15 months is approved, and except for that part of the sentence extending to a Bad-Conduct Discharge, will be executed.”  The convening authority’s action also waived the automatic forfeitures required by Article 58b, UCMJ, for a period of six months.  Because the convening authority’s action was ambiguous, we returned the record of trial to the same convening authority with instructions to withdraw that action and substitute a corrected action in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 1107(g).  United States v. Nugara, Army 20010937 (Army Ct. Crim. App. 11 June 02) (unpub.).  

On 13 September 2002, Major General (MG) F. L. Hagenbeck, Commander, 10th Mountain Division (Light Infantry) and Fort Drum, withdrew the 15 January 2002 action and substituted the following: “The sentence is approved, and except for the part of the sentence extending to a Bad-Conduct Discharge, will be executed.  The automatic forfeitures of pay and allowances required by Article 58(b) [sic], UCMJ, are waived effective 6 November 2001 until 5 May 2002.”  

The record has been returned to this court for further review in accordance with Article 66, UCMJ.  Appellant now contends that the original action was not ambiguous, and, therefore, the convening authority erred by approving a sentence more severe than that previously approved.  We disagree.  

FACTS
On 22 October 2001, appellant pled guilty pursuant to a pretrial agreement, was found guilty of the offenses to which he pled guilty, and was sentenced.    

Effective 10 December 2001, in preparation for a deployment to Afghanistan, MG Hagenbeck, Commander, 10th Mountain Division (Light Infantry) and Fort Drum, transferred general court-martial jurisdiction to the Commander, 10th Mountain Division (Light Infantry) (Rear), including jurisdiction over all cases referred to trial under the authority of the General Court-Martial Convening Authority and Commander, 10th Mountain Division (Light Infantry) and Fort Drum, “action on all post-trial matters in accordance with [R.C.M.] 1107, and all other actions required in further processing of post-trial matters.”  
On 10 December 2001, BG Goedkoop assumed command of the 10th Mountain Division (Light Infantry) (Rear).

On 2 January 2002, Major (MAJ) James H. Robinette, II, as the Staff Judge Advocate (SJA) for the 10th Mountain Division (Light Infantry) (Rear), prepared the SJA’s post-trial recommendation (SJAR) for BG Goedkoop in accordance with R.C.M. 1106.  The same day, appellant’s trial defense counsel submitted a “Petition for Clemency under R.C.M. 1105 and Comment under R.C.M. 1106.”  
On 15 January 2002, the SJA signed an addendum to the SJAR.  On the same day, BG Goedkoop, after considering all post-trial submissions, took action on appellant’s case. 

As noted above, because BG Goedkoop’s action was ambiguous, this court returned the record of trial to the same convening authority with instructions to withdraw the 15 January 2002 action and to substitute a corrected action in accordance with R.C.M. 1107(g).  Nugara, Army 20010937 at 2.  

Between the time of the original action and the time the corrected action was signed, the 10th Mountain Division (Light Infantry) had returned from its deployment to Afghanistan.  On 6 September 2002, MG Hagenbeck “resumed command of Fort Drum, NY, and the 10th Mountain Division (Light Infantry),” and “adopt[ed] all responsibilities for all courts-martial cases previously referred to the panels [he has] adopted . . . .”  At the moment MG Hagenbeck resumed command, 10th Mountain Division (Light Infantry) (Rear) ceased to exist.  

When the record was returned to Fort Drum, MAJ Robinette, now the Deputy SJA, 10th Mountain Division (Light Infantry), advised Lieutenant Colonel (LTC) Charles N. Pede, SJA, 10th Mountain Division (Light Infantry), that when BG Goedkoop took action in appellant’s case he intended to approve the sentence as adjudged.    

On 13 September 2002, via memorandum, LTC Pede informed MG Hagenbeck that this court had ordered that he withdraw the 15 January 2002 action in appellant’s case and substitute a corrected action in accordance with R.C.M. 1107.  He also advised MG Hagenbeck of BG Goedkoop’s intent to approve the adjudged sentence.  On the same day, MG Hagenbeck signed a corrected action approving the adjudged sentence.  

DISCUSSION
Appellant now argues that we erred by directing the convening authority to withdraw the original action as it was not ambiguous.  He contends that “only that part of the sentence relating to 15 months was approved.  The bad conduct discharge was plainly not approved.”  Therefore, no sentence in excess of fifteen months confinement can stand.  Appellant’s argument is without merit.  

This case is similar to United States v. Schiaffo, 43 M.J. 835 (Army Ct. Crim. App. 1996).  As in Schiaffo, the original action in this case did not explicitly approve the bad-conduct discharge, but did include the language, “except for the part of the sentence extending to a Bad-Conduct Discharge, will be executed.”  See id.  In Schiaffo, we concluded that this language implied that the convening authority approved a bad-conduct discharge, but that the action was ambiguous under R.C.M. 1107(d)(1) as it did not “explicitly” approve the discharge.  Id. at 836.
As in Schiaffo, we look to several factors that convince us of the convening authority’s clear intent to approve the punitive discharge in this case.  See id. at 836-7.   First, appellant pled guilty pursuant to a pretrial agreement that allowed the convening authority to approve a bad-conduct discharge, if adjudged.  After the military judge announced his sentence, appellant agreed with the military judge’s determination that the convening authority could approve the adjudged sentence, including the bad-conduct discharge.  Second, the SJAR recommended that the convening authority approve the adjudged sentence, including the bad-conduct discharge.  Third, MAJ Robinette has submitted an uncontested affidavit to this court that BG Goedkoop intended to approve the sentence as adjudged, including the bad-conduct discharge.  Fourth, in his R.C.M. 1105 matters, appellant indicated his interest in returning to his unit, but apparently recognized the convening authority would likely approve the bad-conduct discharge and requested clemency in the form of a reduction in his confinement from fifteen months to ten months.  We also note that this case originally was submitted to us on its merits.  We are convinced, as we were in Schiaffo, that “the convening authority intended to approve the adjudged bad-conduct discharge and that [] appellant clearly understood the ambiguous action to do just that.”  Id. at 837.  Therefore, it was appropriate for us to send the record back for a corrected action to explicitly effect the convening authority’s original intent.  See R.C.M. 1107(d)(1); Schiaffo, 43 M.J. at 836.  

Appellant also contends that MG Hagenbeck erred by not considering the SJAR and related post-trial submissions before issuing a corrected action, and that the SJA erred by not serving the proposed “amended action” on appellant or his trial defense counsel.  We disagree.  Our previous opinion was not an instance in which we returned a record of trial for a new recommendation and action.  In those cases, the new recommendation must be served on appellant’s trial defense counsel for comment under R.C.M. 1106, and the convening authority must consider all post-trial submissions before taking action.  In this case, merely correcting an ambiguous action is an administrative act by the convening authority.  Before correcting the action, the successor-in-command was told of the original convening authority’s intent.  See United States v. Lower, 10 M.J. 263, 265 (C.M.A. 1981).  Nothing more is required. 

The findings of guilty and the sentence are affirmed.  

Senior Judge CURRIE and Judge JOHNSON concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court 
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