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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of disrespect towards a superior commissioned officer, assaulting a superior commissioned officer, willfully disobeying a superior commissioned officer, disobeying a noncommissioned officer, disrespect toward a noncommissioned officer, resisting apprehension, damaging non-military property, using a provoking gesture, assault in which grievous bodily harm was intentionally inflicted, assault with a means likely to produce death or grievous bodily harm (four specifications), assault consummated by a battery, simple assault, wrongfully communicating a threat, wrongfully carrying a concealed weapon, and reckless endangerment, in violation of articles 89, 90, 91, 95, 109, 117, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 889, 890, 891, 895, 909, 917, 928, and 934 [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for three years, and reduction to Private E1.  In accordance with a pretrial agreement, the convening authority approved the sentence as adjudged but suspended confinement in excess of two years.  The convening authority also deferred forfeitures to the date of action and then waived forfeitures for six months.(  This case is before the court for review pursuant to Article 66, UCMJ.


Appellant’s wife was the victim of all seven assault offenses charged as violations of Article 128, UCMJ.  Appellant alleges that Specifications 1, 2, 3, 5, and 6 of Charge II are multiplicious with Specification 4 of Charge II, and that Specifications 1 through 6 “represent an unreasonable multiplication of charges” since the assaults were “one uninterrupted flow of events.”  We agree, in part.  


The assaults against appellant’s wife occurred during a three and a half-hour period, and are succinctly summarized in the stipulation of fact supporting appellant’s guilty pleas:

[Appellant’s] assaults over this time period included kicking his wife in her back, grabbing her and throwing her to the floor, choking her, pinning her underneath him, putting his hands over her mouth, whipping her with a belt, hitting her with his fists on her head and side of her face, hitting her with his fists in her side, biting her, putting her into a headlock and forcing her into the bathroom, pointing a knife at her, forcing her into a bathtub full of water, dunking her head under water, and striking her with a book.  As a result of these assaults, [appellant’s] wife suffered multiple injuries over her entire body to include a fractured rib. . . .   


The stipulation of fact and inquiry into the providence of appellant’s pleas establish that Specifications 3, 4, 5, and 6 of Charge II describe an unbroken, albeit lengthy, assault.  Accordingly, under the facts of this case, we hold that relief is warranted.   See United States v. Morris, 18 M.J. 450 (C.M.A. 1984); United States v. Rushing, 11 M.J. 95, 98 (C.M.A. 1981); see generally United States v. Quiroz, 55 M.J. 334, 336-38 (2001); Rule for Courts-Martial 307(c)(4) discussion.  


Reassessing the sentence on the basis of the entire record and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we note that the military judge considered Specifications 3 and 4 of Charge II multiplicious for sentencing, and that the convening authority, pursuant to the terms of the pretrial agreement, accorded appellant significant relief from the adjudged sentence.  We also hold that the approved sentence is appropriate for this appellant and the affirmed findings of guilty.  UCMJ art. 66(c).


We have carefully considered the matters submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them without merit. 


The findings of guilty of Specifications 3, 5, and 6 of Charge II are set aside and those specifications are dismissed.  The remaining findings of guilty and the sentence are affirmed.   

FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

( We note that the convening authority’s action erroneously states that the “forfeiture of all pay and allowances required by Article 58b, UCMJ, was deferred 13 October 2000. . . .”  The promulgating order repeats the error.  In fact, the convening authority deferred such forfeitures on 31 October 2000. 
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